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PROCEEDI N G S

(9:41 a.m.)

JUDGE BARNETT: As you well know it is
4 the date and time for the Closing Arguments in

5 the allocationphaseof Cable Distribution for
6 2010 and 2013. And we understandthat -- or we

7 have adoptedby order the agreementof the
8 parties -- we'e adoptedby order the agreement

9 of the parties regarding the order of

10 presentationClosing Arguments and the time

11 limits. And we'e beginning with the Sports

12 Claimants. And Mr. Garrett, are you the

13 spokesperson?

14 MR. GARRETT: Yes, your Honor, I am.

JUDGE BARNETT: Are you reservingany

16 time for rebuttal?
17 MR. GARRETT: Yes, your Honor;

18 15 minutes of the one hour, please.
19

20 begin.
21

22

JUDGE BARNETT: Okay. Then let'

CLOSING ARGUMENT OF JOINT SPORTS CLAIMANTS

MR. GARRETT: Good morning, your

23 Honors. I'm Bob Garrett for the Joint Sports
1

24 Claimants. With me is a deep bench, Mike

25 Mellis and Mitch Schwartz from Major League

Heritage Reporting Corporation
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10

Baseball, Vicky Loughery from the National

Football League, and our co-counsel,

Mr. Hochberg.

JUDGE BARNETT: Let me say what I said
at the end of the hearing, in case I forget at
the end of the Closing Arguments. I want all
the clients who are here to know how well

representedyou have been. You have fine
lawyers, all of you. Go ahead.

MR. GARRETT: Would you like to
elaborate,your Honor'

JUDGE BARNETT: They should be paid a

13 bonus.

JUDGE STRICKLER: The devil is in the
15 details. Maybe quit while you'e ahead.

MR. GARRETT: You'e absolutelyright,
17 your Honor.

said good. morning. Let me start by

19 noting, as you well know there are five studies
20 that are in. the record here each of which is
21 intendedto show the relative marketplacevalue

22 of the Joint Sports Claimants category, as well

23 as other categories. The Bortz survey puts the

24 JSC shareat 38.2 percent. And Ms. McLaughlin

25 for Public Television has adjustedthat to

Heritage Reporting Corporation
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1 account for the PTV-only and Canadian.-onlyand

2 her adjustmentbrings the Sports'hareto 36.6

3 percent.
Dr. Israel, a Joint Sports Claimants

5 witness, did a regressionand he put the Joint
6 Sports Claimants'hareat 37.5 percent.
7 Dr. Crawford on behalf of the Commercial

8 Television Claimantshas also done a regression
9 that puts the Joint Sports Claimants at

10 31.5 percent.

12

13

14

15

16

17

18

The Horowitz surveys are at
30 percent. Our view is that no weight should

be given to the Horowitz survey. But if you

do, you should correct for the flaws and as I

will point out later on, if you do correct for
the flaws it brings the Joint Sports Claimants

sharevery close to what it is in the Bortz

survey.

19 Obviously, the outlier here is the

20

21

22

23

24

25

Gray viewing study and that has us at
2.9 percent, that is 27 percentagepoints less
than what the ProgramSuppliers'therstudy

shows, is the Horowitz survey.
Let me make three points briefly about

the Gray study. One is that there was no

Heritage Reporting Corporation
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1 empirical evidence in, the record supporting

2 Dr. Gray's theory that relative viewing equals

3 relative value for any programmingcategory.
Second is that the empirical evidence

5 that is in the record, the hard data that is in

6 the record, shows that is wrong, that relative
7 value does not equatewith relative viewing.

And third, there is really no record

9 basishere for departing from past precedentin
10 the allocationphaseproceedings,which

11 establishedthat unadjustedviewing does not

12 provide a measureof relative marketplace

13 value.
JUDGE STRICKLER: I think you used the

15 word "precedent" a moment ago. Are you saying

16 that factual determinations-- this has come up

17 in a number of the proposedfindings and

18 responses-- that factual findings that were

19 made by our predecessorsshould constitute
20 precedent,as opposedto just law constituting
21 precedent?

22 NR. GARRETT: I think the statute
23 says, your Honor, that the Judgesshall act on

24 the basis of prior rulings, determinationsof

25 the Judgesas well as their predecessors.That

Heritage Reporting Corporation
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bas been a prior ruling. In fact, two prior
rulings, one by tbe Judges, one by tbe CARP and

tbe Librarian, that make it clear that
unadjustedraw viewing data does not constitute
relative marketplacevalue.

JUDGE STRICKLER: Are you saying that
we don't need to think about it anymore? We

should just simply apply that principle from

prior determinations? Or we still have to
analyze it and determinewhether there is fact
and reasoningas it pertains to the viewing, or

as it pertains to any of the other
methodologiesand decide them on. their own

merits basedon the evidencebere?

MR. GARRETT: You are definitely
right, your Honor, that we have to look at the

record bere. That is wby I led with tbe points
that when we look at the record here we do not

see any hard data, any empirical evidence

showing that relative market value equals

relative viewing, and relative viewing equals

relative market value. And the evidence that
we do have shows to the contrary.

JUDGE STRICKLER: Are you saying it is
a de novo review of the evidenceas it exists

Heritage Reporting Corporation
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here with regard to any of the particular
methodsby which relative market value can be

determined? Or are you saying that we are

supposedto put some weight in some fashion

that I am not quite sure of -- on tbe prior
determinationsof fact as opposedto law?

MR. GARRETT: I don.'t think it is a

purely de novo review hearing. But I do think

you have to ground your decisionson. the record

in this case. And if tbe record is different
than, what it bas been in other cases, then you

will act accordinglyand I understandthat.
But I ask that you also look at this

through the prism of what Congressintended

when they adoptedthe law that createdtbe

Copyright Royalty Board, which is that they
were trying to get to a systemwhere there was

going to be consistency. There was concern

about tbe consistencyfrom various separate,
independentCARPs being appointedand they felt
that -- that's not their only objective, but it
was certainly a primary objective in. creating
tbe Copyright Royalty Board. To have

consistency.
This system that we have with

Heritage Reporting Corporation
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compulsory licensing where every year you are

potentially thrown into anotherdisputehere

will become unworkable if each time tbe same

set of issuesand tbe same set of facts comes

before tbe decisionmaker, there is going to be

a different ruling.
JUDGE STRICKLER: But there was a time

when viewing was consideredin the Phase I or

now allocation phasewhere viewing was

consideredto be the appropriatemeasuringtool
or a favorite measuringtool, and that fell out

of favor. So there was a lack of consistency
before that got us to tbe point where more

recent determinationswere reliant more so on

surveys. And you are saying now we should not

ratchet that becauseconsistencyis important,

but it was inconsistencythat got you to the

point that you are at right now.

MR. GARRETT: I don't think there was

inconsistency,your Honor. And I think the

evolution of going from viewing to the surveys

is one that took place over a three-decade

period. In tbe very first proceedingwhere

viewing was adoptedwas a 1979 proceeding. I

rememberlike it was yesterday,unfortunately.

Heritage Reporting Corporation
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(Laughter.)

MR. GARRETT: And at that point in.

3 time in Copyright law, the Tribunal said that
4 the viewing study is the single most important

5 piece of evidence in the record. All the

6 parties in this proceedinghere, save for the

7 ProgramSuppliers, spent the next two to
8 three decadestrying to show why that
9 conclusionwas wrong. They got away with it in

10 the first proceeding,but over time people

11 presentedevidence, a lot of evidence, to show

12 that there is no relationship -- no one-to-one

13 relationshipbetweenviewing and value.
And what I'm saying here is that when

15 , you look at the record of -- oh, and during

16 that period it was not that one day Judges,or

17 the Judges'redecessorssaid: The last
18 proceeding,viewing was the single most

19 important piece of evidence in the record;

20 today it's not. There were severalproceedings

21 that were litigated. There was a lot of

22 evidencethat was produced in those

23 proceedings,some of which is part of the
24 record here, too. And gradually, what the

25 Judgesdid -- I should say the

Judges'eritage

Reporting Corporation
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predecessorsdid -- was to accord less and less
weight to viewing, becauseof theseconceptual

difficulties that I recall.
But also becausea strongerrecord had

been built up for the support of something like
attachedto some survey and the use of that
methodology. We get it. Nielsen. Okay?

Everybody has heard of Nielsen. Bortz. I

suspectnobody, until they get into this
proceeding,has heard of Bortz. But he lives
in the industry where we are focused. Okay?

There are real problems with Nielsen

and a company like Bortz, who can stay in this
businessover three decadesdoing market

researchfor some of the top names and top

clients in the industry, have developeda

reputationof producing quality solid market

research.
But what I want to emphasizeagain is

that you have Dr. Gray's theory that relative
viewing equalspublic and market value. But

you have no hard evidence, no empirical data

supporting that. You have a number of

witnessesfrom several of the parties, some

economists, some industry folks, some other

Heritage Reporting Corporation.
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witnesses,who all disagreewith that view.

Even tbe ProgramSuppliers'wn1:47,

Ms. Hamilton, acknowledgesthat there is no

one-to-onerelationshipbetweenviewing and

value.
Now, it is of course the

Judges'rerogative

here to weigh that testimony. And

tbe fact that we'e got ten people on one side

and they have one economist on one side saying

that viewing is a value, you weigh that. But

again, I ask you that when you do weigh that,
look at tbe fact that there is no hard data,
there is no empirical evidence, showing that
relative viewing equals relative value.

If we could go to tbe next slide. The

other important point to consider is that there
is hard data. There is empirical evidence in
this record bere. It directly contradicts
Dr. Gray's theory, at least for JSC's

programming.

So I want to go through some of it,
and we will start here with the slide that I

think you saw during tbe courseof tbe hearing.

This comes from Dr. Israel'sstudy where be

looks at the cable network marketplace. And as

Heritage Reporting Corporation
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10

12

the slide shows, it's limited -- this
particular one is limited to TBS, which is
significant, becauseTBS was really the first
superstation. It was the prominent major

distant signal.
And you will see that TBS went out in

the marketplaceand they bought JSC programming

and that programmingaccountedfor 1.95 percent
of the total programminghours that TBS

programmedthat year, or volume, roughly

2 percentof volume.

JUDGE BARNETT: And that would be the

13 sports telecaststhat fit within the

14 definition.
15

16

18

19

20

21

22

23

25

MR. GARRETT: Yes, your Honor.

Baseball and basketball. It was 2 percent.
Dr. Israel calculatedthe shareof viewing

hours, following much the same, approachthat
Dr. Gray did. And he totaled them up and then

you see that JSC programmingaccountedfor just
under 6 percent, or 5.52 percent. But yet, as

Dr. Israel found, TBS spent over 44 percent of

its programmingbudget on just that JSC

programmingand the other 56 percentwent to
programming that constitutedabout 98 percent

Heritage Reporting Corporation
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that they used to fill out their lineup there.
So assumeyou bad a compulsory license

that would allow TBS to acquire all of the

programming it acquiredduring this period,
2010-2013, and your job was to allocate royalty
paymentsthat they made betweenJSC and non-JSC

programming. But Dr. Gray would tell you that
that 1.95 percent is an imperfect measureof

relative marketplacevalue.

Nell, it is a very imperfect measure,

becausetbe relative market value is
44 percent, or over 40 percentagepoints
higher. But Dr. Gray would also tell you that
tbe real relative marketplacevalue of that TBS

programming is 5.52 percent. That's what its
viewing share is. But that would be wrong. Ne

know that from hard data, empirical data that
Dr. Israel developed.

Let me just emphasizethat no one bas

controvertedthose data here. No one bas said

you got thesenumbers wrong. That is not what

happened. This information that was put in as

part of our direct case, part of Dr. Israel's
testimony.

JUDGE STRICKLER: Isn't it

Heritage Reporting Corporation
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1 controvertednot with regard to the data, but

2 with regard to the analogy that his argument is
3 that TBS during this time period,
4 retransmissionof distant programming is not

5 analogousto the market in questionthat we are

6 grappling with?

MR. GARRETT: Yes, the only personwho

8 addressedthis is Dr. Gray in his rebuttal and

9 he dismissesit by saying: It is irrelevant.
10 It doesn'treally show us.

12

13

15

16

17

18

19

20

A couple of things about that. First
of all, ProgramSuppliers themselvesin the
last proceedingput on a Mr. Haminov -- whose

testimony is also in the record of this
proceedinghere -- who focusedon the top 25

cable networks. He didn't do this analysis,
but he did other analysesshowing how relevant
the cable network marketplaceis as to the
kinds of issuesthat were before the Judgesat
that time. All right? So you have Haminov's

21 testimony.

22 In addition, if you go back -- and

23 this is many years, but unfortunatelyI

24 rememberthis one too. This is the 3.75

25 proceedingwhere the Copyright Royalty Tribunal

Heritage Reporting Corporation
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1 adoptedthe 3.75 rate. They relied on, at
2 least in part, analogiesto the cable network

3 marketplace.
If you go more recently in time when a

5 CARP establishedthe satellite carrier rate,
6 the 119, the only rate adjustmentwe have had

7 under the Section 119 license, in that case

8 they too relied upon cable networks. And they

9 adopteda rate that essentiallywas the same

10 license fee that was being paid by the top 12

11 cable networks. Ms. McLaughlin, who testified
12 before you here, was the one who presented.that
13 particular analysis.

So there certainly is -- I won't use

15 the word precedence,but betweenMr. Haminov's

16 testimonyand what has been done in the past to
17 show that we can get some good information by

18 looking at the cable network marketplace.

And we can. also say when you look at
20 the cable network marketplace,that as I

21 understandit is sort of the basis for this
22 hypotheticalmarketplacethat we are talking
23 about here. That's what everybodysays.

24 You'e not going to have Copyright Owners

25 dealing directly with cable systems. You'e

Heritage Reporting Corporation
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going to have a Copyright Owner wbo is going to

deal with, in. our hypotheticalmarketplace,

broadcasters. But here they deal with TBS,

which packagestogetherthe programming. And

then they go out and license it to their cable

systemclients. Okay?

This analogy, too, is even more

significant becausewe have this debate: In.

this hypotheticalmarketplace,are we to have

advertising insertedor not? Well, our view is
not. Okay? And that, I think, comes through

with the testimony of Ms. McLaughlin, Public

Television. We think that you should be

distributing these royalties here assumingtbe

same set of conditions, the same kinds of

restrictions, the same terms that are in the

compulsory license.
But as you can see with TBS, which

doesn.'t insert advertisingand does allow its
cable systemclients to insert advertising,
this is tbe kind of ratio you are getting.

The other I think I would say in
answer to your questionabout is this tbe wrong

marketplace, I think that point that Dr. Gray

offers sort of misses the point. What this

Heritage Reporting Corporation
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analysis is showing bere is that an hour is not

an hour, whether it is a viewing hour or it's a

time hour. That's bis theory. Okay? You can

get some useful information just by looking at
tonnage. I'd say tbe information you get is
not terribly useful. You can equatevalue with

viewing. That's bis theory. This shows

exactly the opposite, at least for JSC

programming. There is no one-to-one

relationship.
And I won't dwell on it. I have other

slides I can put up. Sbe did one for TNT that
is in his testimony and you see similar kinds

of ratios. We have one where be went out and

did tbe top 25 cable networks, pretty much kind

of the Haminov kind of focus on cable networks.

And again, you see that viewing does not equal

value.
And I don't want to jump too far

ahead, although we have already talked about

the past rulings here. But it is evidence like
that that bas been. introducedover many, many

years of theseproceedingsthat finally led tbe

CARP in 1998 to say: You'e right. Viewing

doesn'tequal value. If the ProgramSuppliers

Heritage Reporting Corporation
(202) 628-4888



4421

10

12

13

15

16

18

19

20

21

22

23

25

want to presentviewing studies, presentone

that adjusts the viewing but adjusts tbe

viewing so that it does equal value. And they

tried that. They came in in the 1998

proceeding, they offered this Court an avidity
adjustmentfrom Dr. Gruen and tbe CARP said:
That doesn'tget tbe job done. That doesn'

really take us from viewing to value. So they

gave no weight to it.
And that is exactly what your

predecessors,tbe Judges, did in tbe '04-'05

proceedingwhen they came in with the other try
at adjusting, this time by Dr. Ford; be used

some advertising-basedmetrics and tbe Judges

concluded: That dog don't hunt either. And

what they ultimately did was accord no weight.

I have some other things I want to
mention., go to the next slide. This was a

Statagraph that was not part of our case -- it
was actually part of the Commercial Television
Claimants'ase-- and what it shows,

Dr. Crawford -- for this proceeding,but also
in. his academicresearchwhere he worked with a

number of colleaguesfrom some very prestigious
universities to look at the relationship

Heritage Reporting Corporation
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1 betweenwhat cable systemspay in the way of

2 license fees for thesevarious cable networks

3 and how that relatesto the viewing shares.
Now, I want to digress for a second.

5 We all use the term viewing here as though it
6 has some commonly acceptedmeaning, and it
7 doesn'. Viewing means a lot of different
8 things in the industry. And if you look

9 closely at the testimonyhere, when many

10 witnessesare referring to viewing, they are

11 not referring to it in the same sensethat
12 Dr. Gray calculatesviewing. They are talking
13

15

16

17

18

19

20

21

about audiencesize. How many people are
actually watching? Who has got the programming

that attractsthe most viewers?

Dr. Gray's analysis is a little bit
different. He comes in and says: Well, we'e
going to measurethe number of minutes that
people watch programming. So if 100 people

watch a half-hour show, that'sworth half as

much as a one hour show that attractsexactly
22 the same audience. That is his measureof

23 viewing. What you have in this chart here is
24 looking at ratings. Ratings is nothing but the

25 number of householdsthat are watching,

Heritage Reporting Corporation
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20

comparedto some base, all cable householdsin

tbe United. States,all television households,

something like that. But basicallywhat this
Statagraph shows is that there is no

relationship, particularly for the Joint Sports

Claimants'rogramming. Tbe network could have

tbe Joint Sports Claimants programmingall in.

the red.
And if we could go to tbe next slide,

this is what Dr. Grimm says -- whoops, this is
what Dr. Crawford says: The difference in tbe

amount of money paid by cable systemsto
networks providing sports versusnon-sports
content for the same level of viewership is
remarkable. Not only are fees for sports
content much higher than fees for non-sports
content for tbe same level of viewership, they

are typically a multiplicative
mult3.pl1cat3.ve

JUDGE BARNETT: Multiplicative'2

21 MR. GARRETT: I can't talk like an

22 economist. And then. he goes on and the second

23 quote is from tbe academicresearchthat be bas

24 done.

25 JUDGE BARNETT: But, Mr. Garrett, what

Heritage Reporting Corporation
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1 they pay for programmingdoesn't really have

2 any influence whatsoeverover what they pay in

3 royalties, becausethose are measuredby

4 distant signal equivalents; right?
MR. GARRETT: Yes, your Honor, that is

6 correct. But

JUDGE BARNETT: So draw the analogy to
8 that.

MR. GARRETT: I think we all agreed

10 that royalties here should be allocatedtbe way

11 they would be in a free marketplace. That's

20

21

22

23

25

what we'e trying to get at. What is the

relative marketplacevalue of the different
categoriesof programming.

And what you see from tbe evidence

that 1 presented,there 3.s a func't3.on3.ng

marketplace. There we have buyers and sellers
getting together. They are buying JSC

programmingand buying other kinds of

programmingand this is what you see, tbe kinds

of ratios. And what you see is that it is not

somethingthat is determined-- or that value

or that viewing that equatesto relative
value. That's what's going on in tbe real
marketplacewhere you don't have proceedings

Heritage Reporting Corporation
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1 like this. That's tbe relationship I'm trying
'to draw.

And again to get back to tbe point,
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your Honor, that when it comes to Dr. Gray's

theory that viewing equalsvalue, it'
unsubstantiated.And tbe evidence that you do

have in the record, as there has been. in many

records in the past, is that there is no such

one-to-onerelationship.
JUDGE STRICKLER: So when. you look at

tbe TBS and. tbe TNT analysesthat were done, we

are really looking at those markets, if I

understandyou correctly, in the bencbmarking

context. They're not the market that we are

looking at here, but you are saying they are
bencbmarksin tbe sensethat they are

sufficiently analogous-- even though there is
advertisingrevenue that goes into those

markets -- but they are sufficiently analogous

that we can gain information that we should

apply with regard to this regulatedmarket?

MR. GARRETT: Yes, your Honor. And

the two critical piecesof information are

that, one, viewing does not equal value. And

that, two, the kind of ratios that you see in
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the Bortz survey for sports is borne out when

you look at what is going on in the

marketplace.

Yes, we have a small amount of

programming, becauseor programming tends to be

on in prime time and afternoonhours. We don'

the I?rogram Suppliers, you can pick up those

little viewing minutes all day long. You can

run your infomercial at 3:00 a.m. in the

morning and some NPM householdthat has nothing

better to do might put down one more minute

that falls into their bucket.

But ours comes in selectpatterns,but

it is recognizedin the industry as extremely

valuable programming. And so what you see in
these I want to call them benchmarkingor

analogousmarketplaces,is somethingthat both

relates to Dr. Gray's theory, and two, shows

that the results of the Bortz study -- not only

the results of the Bortz study, but both the

regressions,the Israel regressionand the

Crawford regression,they show the same thing.
JUDGE BURNETT: And does this funnel

through to that very tiny percentageof

programming that is distantly referred to here
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in the same proport i on..

MR. GARRETT: Yes, and what we'e
saying, your Honor, is that if you look at in.

the marketplacethere, it's a very tiny
percentageof JSC programming that is on TBS or

on TNT, certainly in the top 25 of cable.
Ms. Hamilton came in and said she had

a budget for sports of somewherebetween35 and

40 percent. Nell, think about that. Cable

systemscarry hundredsof channels. Hundreds

of channels. How much of that is actually
sports? It's going to be something in the

1 percentor 2 percentkind of range here. And

so we are saying yes.
And incidentally, if we can flip over

to slide 10, this is anotherpiece of data that
is in Dr. Israel's study where he looks at the

amount of the JSC programming in the distant
signal marketplace. This is not -- these
numbers are not controvertedeither. He

comparesit -- it was actually Dr. Crawford who

came up with the numbers for the 2010-2013

period and he compareswith what Ducey came up

with for '04-'05. And as you can see, our

share is growing a little bit. We don't make
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much of that fact that is that much bigger. It
is 4.5 to 5.9. But that 5.9 percent is bigger

than what we see on TBS or what we see on TNT

or what we see in the top 25 cable networks.

Our point is that we simply have a

larger share of this distant signal
marketplace, the one that you have to be

concernedwith, we have a bigger shareof that
than we do of tbe cable network marketplace.

And you see what tbe kinds of ratios that there
are there.

I jumped aheadbefore to talking about

13 the past decisions. I don't want to say much

14 more about the allocation decisions. I don'
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want to in any way suggestthat you are bound

to do exactly what your predecessorsdid

becausethey did it. That is not our position.
We tried to put togethera record that

shows wby it is wrong to equateviewing and

value; wby it makes sensethat you get results
that you do in tbe Bortz study, in tbe Israel
regression,and tbe Crawford regression.

We'e also not unawareof what you'e
done in your distribution phaseproceedings,
tbe Phase II proceedingswith respectto
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viewing. And we are not suggestingthat you

need to change that approachsimply becausewe

don't think you can use it bere in tbe

allocation phaseproceeding.

The fact of tbe matter is that when

you first adoptedviewing or looked favorably

upon viewing in, tbe 2000 to 2002 PhaseII
proceeding,you did it primarily by focusing on

other PhaseII decisions. And there was a

theory there that Dr. Gray espousedthat, well,

viewing is okay as long as you have got

homogenousprogramming. He says in. this
proceedingthat bis thinking bas evolved since

then and now he thinks it applies more broadly.

But whatever that is, the decisionwas made in
tbe context of Phase II.

And when. IPG challengedyour using

18
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viewing as a result of -- in tbe Phase II, the

responsewas: Phase II is different than Phase

I. And that's exactly what tbe Court of

Appeals said. There are -- quoting tbe
Librarian's decision in an earlier decision:
There are different considerationsin. PhaseII
than in PhaseI.

To put it anotherway, I don't think
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you are bound by what you did in those Phase II
proceedingswith respectto viewing, because

there are different considerations. Not only

different considerations,but there is a

different record. We have a different record

bere with tbe Bortz study, with tbe

regressions,with data like we have here from

Dr. Crawford.

I also want to very briefly make tbe

point that this is not tbe case to depart from

precedent. And if we could can just pull up

slide 7. I won't go into all of this in
detail; we have spent a lot of time on it in
the course of tbe hearings. But it's important

to understand,I think, that this is a very

inappropriatecase to now switch the allocation
from tbe rulings that have been made in. the

past.
Number one is: The data is wrong.

Everybody acknowledgesthat it is wrong, we'e
put in. You cannot rely upon those numbers.

Dr. Gray's only defenseon that is that be

thinks we are in a, quote, "zone of

reasonableness."And bow does he justify that?
He says: Well, the data is wrong becausewe
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don't have WGNA, which is the most widely

carried distant signal reachingover 40 million
subscribers. We don't have that there, but it
is important for the distant signal marketplace

and not as great as it once was but there is
less compensableprogramming. Well, there is
less compensableprogrammingon WGNA, but it is
the ProgramSuppliers'rogrammingthat is
less, not ours.

When you go to the next slide you see

in 2010 -- this is a table that is taken from

Mr. Harvey's report. And you can see that
there is a fair amount of JSC programmingon

WGNA. And it generatesa pretty large
audience. That number 143,770, what that is
telling you is the number of householdswho

watchedJSC programs on WGNA during that
2010-'13 period was twice as big as the number

of householdsthat watched the Program

Suppliers'rogramming. So we are a very

important part of WGNA and its compensable

programming.

If we go to the Bortz report, which is
Exhibit 1001, page 28, you will see more data

there that really shows how the amount of
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1 ProgramSuppliers'ompensableprogramminghas

2 gone way down on WGNA. But as the next slide
3 will show, our numbers of telecaston WGNA has

4 remainedrelatively constant, maybe gone up a
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little bit.
So what does that mean? Well, if you

don't put WGNA into your viewing analysis,
we'e the ones who get hurt. It doesn'thurt

ProgramSuppliersvery much. And maybe

Dr. Gray's justification, he said: Well, the

number of compensableprogramming is way down.

Yeah, but it is compensableProgramSuppliers'rogram

that is way down.. So not putting WGNA

is going to depressour share; it's going to
inflate their share. And the bottom line is
you have the wrong numbers. Everybody

acknowledgesthat. What the record doesn'

show is exactly how wrong they are.
Go back two slides. I think other

points that we have made throughouthere, and

again, I'm not going to try to belabor them.

But it is wrong to use the NI?M databaseto come

up with theseestimates. It is a national
databasefor nationally distributed
programming.
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And I know that the analogieshere

10

12

13

14

15

16

17

18

19

20

21

22

23

25

about left-bandedNew Yorkers and too many

green jelly beansand all of that, and that all
makes perfect sensewhen you are trying to

justify the NPM sample, when you are trying to

project nationwide viewing from nationally
deliveredprogramming, yeah, you are going to

get some anomalieshere and there. But that
does not justify what has been done in this
case. A sample has not been selectedin order

to try to get appropriateviewing measuresfor
regionally distributedprogramming. NPM is
nationally distributedprogramming.

And we see that when we look at the

number of records that Dr. Gray got from

Lindstrom that have zero viewing data, or at
most only one householdviewing. I know that
zero viewing data has been an. issue in. the

Phase II proceedingsfor reasonsI think are

different from what we have right here, and you

resolvedthat you understoodDr. Gray's

explanationthat that's bad. But what the

zeros tell us, and. what our expertshave told
you, is the reasonyou are getting those zeros

is becauseyou have got a sample that is being
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(202) 628— 4888



4434

10

12

misused. It is not being used for the purpose

for which it was intended. That is why you get

a lot of zeros.
And even putting aside the zeros, you

realize that 99 percentof the data that he has

is data that reflects either zero or only one

householdviewing. Just a single household.

There are other problems. Failure to

weight, for example. The fact that he says he

he's got local viewing data. It's not local
viewing data according to Nielsen. NPM does

not measurelocal markets. The data that he

does have on the local side is also missing,
over 50 percentof the records.

15 I want to briefly just turn to the

16 Horowitz, unless there are other questions
17 about Nielsen. I have been talking about it
18 for 40 years.
19 JUDGE BARNETT: It feels like we have

20 been listening to it for 40 years.
21

22

(Laughter.)

MR. GARRETT: I feel your pain, your

23 Honor.

24 Let's go to slide 11. Again, I won'

25 get into all the details. I think you
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understandour position. on Horowitz, that no

weight should be given to that. There are a

number of reasonshere. The misleadingprogram

examples, the improper creationof another

sports category, the fact that they do value

noncompensableWGNA programmingand not making

any meaningful efforts to deal with that issue.
In fact, they said, this is the

similar to the list that I put it in the

opening, it's just that it got a little longer

as we went through the bearingsbere. But

anotherkey fact is that they asked their
respondentsto value programming for which no

royalty was being paid, exempt signals, which

were in most casesPublic Television signals.
But not all; Commercial, as well.

Other issues. Tbe biggest issue, and

the one that bas been a part of these
proceedingsfor severalyears, is other sports.
And bere is the difference betweentbe Bortz

survey and. tbe Horowitz survey. With the Bortz

survey, tbe argumentbas always been you asked

them to value live professionaland college
team sports, and they're really thinking about

NASCAR. And so they are going to give a value
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1 for NASCAR. Or they are thinking about

2 wrestling or something like that.
There is no -- and never has been any

4 evidencethat that is in fact what was going

5 on. And the responsivepart, look, with the

6 Bortz survey we are trying to get their
7 dominant impressionabout the signature
8 programming. Trying to get the values. That

9 is how it is done in the marketplace. And it'
10 very unlikely that those kinds of programs, or

11 a tennis match or golf, are the ones that are

12 driving the values, in part becausethere is
13 not much of that in the distant signal
14 marketplace. Yes, there is golf. Yes, there
15 is tennis, all on TV. There is NASCAR. Some

16 of it is on distant signal; a lot of it is on

17 cable networks or it is on other networks. But

18 the point with respectto Bortz is that that'
19 what's driving the resultshere.
20 Horowitz, the difference is that they

21 come in and they affirmatively suggestto the

22 respondentsthat: Oh, this is the other sports
23 programmingthat you'e carrying. And forget
24 about -- you can forget about all the

25 respondentsnow, except those that carry WGNA
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1 -- over 45 percentof their respondentscarried
2 WGNA only as their only commercial distant
3 signal.

And as we have pointed out and our
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witnesseshave pointed out in this proceeding,

that 45 percentof respondents,they carry a

maximum of two bours a year of other sports
programming. That did not warrant a separate
category in that survey.

In 2010, aside from tbe small amount

of it which we had tbe Horowitz survey doing

this saying: All right, here is a horse race.
It's an example of the kinds of other sports
programming that is on NGNA. It wasn't an

example. It was tbe only programming. It was

a one-hour telecast, in two of the years a

30-minute telecast. That is the only sports
that they get.

It is also important to recognizethat
in theseexamples -- theseare not examples

that Horowitz researchcame up and said: Yeah,

they are typical, they are representative.
These are examplesthat were simply f ed to them

by MPAA and they acceptedthem unquestionably.

One thing just to keep in mind, if we
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can go to the next slide here, our view is that
you should not accord any weight to Horowitz.

But we do note that the number that you get for

sports in Horowitz is within striking distance

of the ones that you get from all the other

stud3.es.

What Mr. Trautman did, he went through

and be just replacedall of the 45 percentof

tbe respondentswbo carried tbe WGNA as its
only distant signal, replacedthat with tbe

results that you get from bis survey, which we

think is much better. He wasn't giving them

examples, he gave them an actual program

summary and told them: This is what programing

is in. each category. And nobody is thinking
about NASCAR.

And when. you meld tbe two studies
togetherwith the different groups of

respondents,you will see that we are still a

little short in Horowitz from what we have in

Bortz, but it is a lot closer.
22 I think I have two minutes. Let me

23 just -- in two minutes go to slide 13

With Bortz in tbe last two

25 proceedings,tbe Judgesand their predecessors
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startedwith tbe Bortz results and then

adjustedthem to account for other kinds of

evidence in tbe record. And that is tbe

approachthat we urge your Honors to follow in

this case, as well, bere.
I think tbe important thing to

remember is that we believe that Bortz is going

to tbe right person to get an. answer, the cable

systemoperator. They are asking the right
question. This is a methodologythey have used

for a number of years. They have tried to
improve it in responseto issuesraised in
theseproceedings,to commentsmade from

Judges, and continue to do that.
It finds corroborationnot only in the

regressionsof Israel and Crawford, but in the

analogouscable marketplacedata that I began

my conversationwith you about.

Your Honors, you indicatedan interest
in having individuals with industry experience

come and testify, at least in one of your Phase

II decisions, and we have done that. Ne have

tried to do it from two perspectives,someone

wbo is in tbe cable system -- a programming

executive for a major MSO, and someonewbo was
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1 at a satellite operation, DirecTV, competing

2 with cable operatorsto talk about what they

3 value in tbe marketplaceand why tbe Bortz

4 results make sense.

10

So let me end with: Our bottom line
is that in tbe last two proceedings,tbe

decisionmakers startedwith a Bortz and

adjustedthem, and. we ask that you do tbe same

thing here. I think if you do, we are going to
come up with a number that is pretty close to
the one that we bad in tbe Bortz results.

Thank you, your Honors. I w3.ll

save -- I guess I have 15 minutes left.
JUDGE BARNETT: Mr. Stewart, you'e

tbe spokespersonfor Commercial Television.
Would you like to reserveany time for
reR)ut'tak)le7

MR. STEWART: I'd like to reserve
19 15 minutes.

20 JUDGE BARNETT: Okay.

21

22

CLOSING ARGUMENT COMMERCIAL TELEVISION CLAIMANTS

MR. STEWART: Good morning. I am bere

23 on behalf of tbe Commercial Television
24 Claimants. We want to thank you first for your

25 attention throughout theseproceedings. We
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1 hope that tbe evidencewe have provided you you

2 have found both interestingand now helpful as

3 you turn to tbe job you have of deciding our

4 allocations.
This morning I'd like first to provide

6 a brief overview of bow we see tbe evidence in

7 this case and tbe path forward to the
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allocations.
Next, I'd like to discuss two

principal quantitativestudies that we'l be

urging you to rely on in this case in making

your allocation decisions: The Bortz survey

and tbe Crawford regressionanalysis.
Next, I want to discusstbe evidence

that has been put in by the ProgramSuppliers,
which we will urge you to give no weight in

your decisions. They are the viewing-related
study that Dr. Gray has put in and the Horowitz

survey.

20 I'l briefly discussthe approaches

21 taken by tbe other parties in the proceeding,

22 Canadians,Public Television, and Devotionals.

And finally, I'd like to walk you

24 through tbe steps of what we would proposeas

25 your allocation determinations.
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Now, I said in our Opening Statement

that notwithstandingthe number of witnesses

you would be bearing from today, the case from

our perspectiveis going to boil down to your

evaluationof these three principal
quantitativeevidence -- piecesof evidence

that are comprehensivein terms of covering all
the categories,and they are tbe Bortz survey,

tbe regression.analyses,and the Program

Suppliers'o-calledviewing study.
We believe the record has been fully

developedand that you have tbe basis in the

record for evaluating those two studies. The

first two studiesprovide you the evidence that
you need to determineand adopt fully supported

allocationsdecisions in this case.

17 We think, as Mr. Garrett suggested,

18

19

20

21

that your allocation should ultimately be

determinedfollowing the same approachthat was

followed by tbe Judges in '04-'05 proceeding,

which is tbe most recent allocation phase

22 proceeding.

23 So tbe startingpoint identified by

24 the Judgesthere was the augmentedBortz

25 survey. We think that will be your starting
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1 point here, and I will get back to that. And

2 they used the resultsof a regressionstudy

3 that was also presentedby CTV in that
4 proceedingfor the basis for making adjustments

5 to the augmentedBortz numbers for the

6 Devotional share, and I will get back to those

7 in detail.
Now, for this proceedingwe have

9 worked hard to provide you with valid and

10 reliable evidenceon which you can baseyour

11 decisions. We think that there is both good

12 economic theory underlaying those studiesand

13 valid methodologiesthat have beenpresented.
Based on what we'e looked at and what

15 we'e tried to do in this year'sproceeding,we

16 think that -- and basedon commentsmade by the

17 Judgeson our two prior regressionanalyses

18 we believe we'e presentedwhat is a

19 substantiallyimproved econometricstudy. The

20 Bortz survey was also improved in severalways

21 and those have been. put in. the record by the

22 Sports Claimants.

23 But from our perspectivethis is
24 exactly how you would want the processto work

25 and the way it has worked for many years. The
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partieshere take seriously tbe criticisms and

concernsthat are identified by the Judgesand

then they look at those studiesand they

attempt to make improvementsto them so that
tbe next time you have to -- you are called on

to decide these same allocation issues, you

have what we have attemptedto provide as

improved evidence.

And I think that in this casewe have

both strongerand more reliable and substantial
evidenceto support your decisions.

Now let me turn to tbe principal
quantitativestudies, the Bortz study and the

Crawford regression. In tbe '04-'05 decision,
the CRJs found tbe Bortz survey tbe most

persuasivepiece of evidence. In the same

decision, the CRJs found that our Waldfogel

regressionanalysis, presentedby Professor

Waldfogel, corroboratedtbe Bortz survey, but

also provided additional useful independent

information about CSO values.
22 And for each study, as I mentioned,

23

25

the CRJs identified concernsthat they had and

issuesthat bad been raisedby tbe parties and

they evaluatedthose issues. In this
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1 proceedingboth JSC and CTV have gone to some

2 lengths to addressthose concernsand the

3 result is that both of theseprincipal pieces

4 of evidenceon. which the Judgesbasedtheir
5 decision in '04-'05 have become strongerand

6 more reliable for 2010 to '13.

Nith respectto the regression
8 analysis, we have made a number of

9 improvements. First, we studiedall of the
10 distant signal programmingover all four years,
11 rather than using a sample.

12 Second, as a result of STELA, the CSOs

13 beganmaking their distant signal decisionsand

14 calculating their royalties basedon subscriber
15 subgroups,smaller communitieswithin their
16 broadersystems. And that phenomenonproduced

17 a variation acrosssubscribergroups, which was

18 usable in the regressionanalysis in a way that

20

21

22

23

25

was different from the prior system-based

regressions.
The substantialincreasein the actual

distant signal marketplacedata -- because

remember, CSOs are not bound to carry or select
particulardistant signals; they are free to
decide which distant signals are valuable to
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them in which communitieswithin their cable

system -- but the substantialincreasein the

data that was availablebecauseof this shift
to subgroupsallowed, as well, for the use of a

fixed-effects approachin the regression.. And

a fixed-effects approachaddressesissuesof

unknown variableswhich had been among the

criticisms levied by the other parties against
prior regressions.

The ultimate effect of these
differencesand improvementswas an elimination
of the year-by-yearor year-to-yearvolatility
that parties complainedabout in, the '04-'05

regression.of Dr. Waldfogel and radical
improvement in the precisionof the estimates.
Unlike the Waldfogel regressionresults, all of

Dr. Crawford's results for the key program

variablesare positive and statistically
significant for 2010 to 2013.

Now, in the '04-'05 decision, the CRJs

also found the regressionresultsuseful
becausethey independentlycorroboratedthe

Bortz survey results. These regressionsasked

the same questionas Bortz, but they asked it
of the data rather than the cable operators
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themselves. Tbe regressionanalysiswas

straightforwardand transparent,basedon tbe

premise of economic choice measuringall the

distant signal programmingactually purchased

by tbe cable operatorsduring the period

against tbe royalties that they actually paid.
In this case, the Crawford regression

was preparedentirely independentlyof the

Bortz survey or the Israel regression.,and yet
the results are remarkablysimilar, and similar
not becausethey are identical -- which would

be suspicious, if you ask me -- but insteadare

wl.tb respect 'to the rank order of the relat1ve
values or tbe relative sharesof the top four

categoriesout of six., they're the same. With

respectto tbe rough magnitudeof those shares,

20

21

22

23

25

they're tbe same.

And interestinglywith. respectto the

PTV and Canadianshares, the Bortz sharesare

lower than for the regressionshares,but

that's in part becauseof tbe sort of this
fundamentaldesign feature of the Bortz survey.

Becausethey determinedthat it would be

inappropriateto ask systemsthat carried only

PTV signals or only Canadiansignals to provide
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a relative allocation in a constantsum survey.

So they were omitted and they're not omitted

from tbe regression.,and so you see that
difference and it makes perfect sense.

Tbe Devotional share in tbe regression
is lower than in tbe Bortz survey and that is
the same thing we saw in tbe '04-'05 case.

But given that these studieswere

performedentirely independently,using

entirely different data and entirely different
methodologiesfocusedon tbe same question,
attacking the same question from different
perspectives,it is truly remarkablethat they

are as similar - - as comparableas they are.
And I think that that -- and this is a

question, not a comment by Judge Strickler
during the proceeding-- they are mutually

corroborative. It does seem that asking tbe

question through the data and asking the

question through the market participants
arrives at results that are mutually

corroborative.
So basedon the record as a whole in

this case, consistentwith prior precedent,the

Bortz survey and the Crawford regressionare
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1 both probative evidenceof relative marketplace

value.
JUDGE STRICKLER: I'm sorry; one of
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the criticisms that was levied at all of the

regressionsthat you are citing that come to

relatively consistentresults -- and I think it
was a criticism made by Dr. Gray and made by

Dr. Erdem as well -- is that there is no

accountingfor the fact that there is a minimum

fee that needs to be paid, regardlessof

whether or not the distant signal is being

retransmitted. How do you respondto that
criticism?

MR. STEWART: Two ways. One, if you

look at the example that's given to illustrate
that fact in. Dr. Gray's own rebuttable
testimony, you see a system that has more than

20 subgroups,but that pay the minimum fee.
But among those 20 subgroupsyou see from zero

distant signals to 17 distant signals in
different communities.

That's a cable operatorwho is making

determinationsbasedon economic interests
about attractingand retaining subscribers,and

what is important and valuable to subscribers
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21

to enhancetbe cable operator'sown business

interestscommunity by community.

Secondly, you know, Dr. Crawford said
in his testimony that he replicatedCrawford'

regressionwithout tbe minimum fee systemsand

came up with wildly different results. That is
simply false. As be admitted, he changedtbe

analysis. And 1 find in ProgramSuppliers'roposed

findings that be said he had to change

tbe analysisentirely to a system-basedrather
than subgroup-baseDregressionbecausecable

operatorspay minimum fees at the system level.
But that's nonsense.

All you have to do, and what

Dr. Crawford did after seeingbis rebuttal, is
take tbe data out. Take the subgroupout for
tbe systemsthat paid a minimum fee. When

Dr. Crawford did that, be arrived at
essentiallytbe same results as his initial
regression.

So there is evidence that, first,
22 minimum fee systemsdo make economic choices

23 about the distant signals they carry. And

24 second, at tbe econometriclevel, that that
25 differencemakes no difference to the ultimate
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1 results.

10

12

15

16

17

18

19

20

21

22

25

And by the way, Dr. Crawford'

regressionfocuseson the subgroup level and

essentiallytakes all of the distant signal

programmingacrossall the distant signals for
that particular group of subscribersand then

takes the royalties that are actually
calculatedby the system for that subgroupand

comparesthose two things. All the programs

and all of the royalties subgroupby subgroup.

And it's not a fee-generatedsystemat all,
which is a criticism that others have made.

But in doing so, he does reflect the

work that cable operatorhas actually
calculatedin terms of what the royalties would

be for the subgroup. If the cable operator
begins to provide -- acquiresadditional
subgroups,that's a trend that is actually
happening, lots more consolidation, then there

may be -- then they may go over the minimum

fee, but they still would be calculating their
fees and deciding on their distant signals on a

community-by-communityor subgroup-by-subgroup

basis.
So let me turn to the Program
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Suppliers, becauseit's a very different story
for this set of comprehensive,quantitative
evidence in the ProgramSuppliers case. They

neededtheir so-calledviewing study where

their cable operatorsurvey should be given any

weight in making determinations. And I say

so-calledviewing, becauseI want to echo the

point that Mr. Garrett made. We have this way

of -- the ProgramSuppliershave this way of

providing misleadingshorthand. They say

Nielsen is synonymouswith ratings. They say

viewing is the currency of the realm, and so

on. But the viewing they'e talking about

and I can tell you this basedon my client's
industry -- has nothing to do with what

Dr. Gray has done.

So for them to wrap themselvesin the

mantle of the viewing that is so important in
the broadcastindustry, and without explaining
the differences, say that suggeststhat their
viewing study should also be used as a measure

of relative marketplacevalue is just wrong,

and we need to be careful about that.
ProgramSuppliers'pproachin this

case is just the latest in a long history of
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1 unsuccessfulattempts to try to turn relative
2 amounts of viewing into relative marketplace

3 value. We strongly believe, and have presented

4 evidence in this case, and in prior casesfor
5 many years, that a viewing study asks the wrong

6 questionand is simply not relevant to the

7 questionof marketplacevalue.
Now, it would be helpful for you to
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adjoin the line of casesthat have determined

that it is not relevant in the allocation
phase. And certainly then you would then.

and we -- would not have to talk about it
anymore, and I'd like that.

But we think in this caseyou may not

actually need to do that. And that's because

in this case the ProgramSuppliers'videnceis
so defective that you can. reject it on that
basis alone. That the studies themselvesare

19 simply not usable in this context.
20 So first, the biggest problem:

21 Omitting the WGNA data. Now from our

22 perspective,that alone all by itself renders

23 the Gray viewing study completelyunreliable
24 and invalid.
25 In my opinion it would have been
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appropriatefor ProgramSuppliers to have

withdrawn. that study by now. To my surprise,
ProgramSuppliershas actually presented.

proposedfindings of fact -- just as the first
one, Proposed.Finding of Fact Number 9 -- in.

which they say that viewing estimatesis
reliable as to all non-WGNA stationsand all of

the other Gray data in Dr. Gray's analysisas

reported in Gray Table 2 is reliable. And

Table 2 is the relative viewing shares. Well,

that is simply wrong .

You know, it's important to note how

careful they are in their language. Because

they talk about viewing estimatesincluded in
Nielsen'scustom analysisprovided. to Dr. Gray.

That's the stuff -- that's the raw data that
Mr. Lindstrom provided to Dr. Gray. But when

they then move on to the Table 2, those viewing

sharesthat Dr. Gray called. "expectedviewing

shares,"are not reliable and do not have

anything to do with that Nielsen custom study.

Now, ProgramSuppliers in. its filing
on Friday pushedthe envelopeeven farther. In

their ProposedResponse62, they say that
Dr. Gray testified about a zone of
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1 reasonablenessand causedWGNA's viewing

2 contributions to be expectedto be a relatively
3 small fraction of total viewing.

Now, they know, we know, we all know,

5 what actually happenswhen you bring that WGNA

6 viewing in. But your Honors struck that from

7 this proceeding. The contentsof the so-called
8 Third Errata are not fair game in this
9 proceeding.

10 So we should not have proposed

11 responsesor proposedfindings that suggest

12 that if you fixed it, it wouldn't have any

13 significant impact. Becausethat's the same as

14 describingthe content of the Third Errata
15 misleadingly.

In any event, Dr. Gray's own testimony

17 actually confirms the opposite. The

18 uncorrectedresults are not usableat all. And

19 at transcriptpage 3945 in responseto my

20 cross-examinationquestionsabout WJZ

21 remember, we had the chart that showed that
22 Dr. Gray's expectedviewing was actually a

23 number of householdswho tuned to programson

24 WJZ as a distant signal was actually less than

25 thoseNielsen reportedactually tuned to WJZ
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programming.

And I didn't understandit at first
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and he kept after me and insisted that the

reasonfor that mistake is becauseWGNA had

been excluded. And, in fact, then. in response

to cross-examinationfrom Mr. Cantor in this
transcript, 4054 to 4055, Dr. Gray agrees

completely that the estimatesfor all of the

stationsare ineffective and inaccuratebecause

of the omission of the WGNA data.
That right there is a basis for your

giving no weight whatsoeverto the relative
viewing that MPH is trying to proposeas a

measureof relative value, even apart from the

questionsthat Mr. Garrett spent time on and

which I have spent time on, as well, since the

1979 proceeding. And we would like to not do

that again, but if you prefer you can strike
the study on the basis of those errors in the
s'tudy.

And there are other problems, a number

of which are equally independently-- present
independentbasis for rejecting the study

entirely. Even if he included all of the

relevant data, the Gray data doesn'tmeet the
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standardthat was noted by the Judges in tbe
'04-'05 case that any study that is presented

to you and purports to provide useful
information bas been to be reasonably

well-foundedmethodologically.
Dr. Gray's study is not well-founded

methodologically. It doesn'tuse tbe actual
Nielsen data themselves. And, in fact,
Dr. Bennett presentedthis chart, which is his
Figure 22, in which he showed what the

percentage-- what the difference is if you

usedNielsen'sactual viewing data to describe
the percentagesof viewing of the parties,
versuswhat Dr. Gray projected in. bis
regression-basedexpectedviewing, in which be

replacedall of the actual reports of viewing

with bis own predictions. And you see that not

only are they different, but this again is just
the difference in the percentagein tbe share

points of each of the parties.
And you see that ProgramSuppliers in.

following the methodologyof Dr. Gray, of not

reporting the Nielsen viewing data that was

actually measuredbut insteadusing Dr. Gray's,

producesan. increaseof 11.98 points for

Heritage Reporting Corporation
(202) 628— 4888



4458

1 ProgramSuppliers in 2010; somewhatsmaller

2 increasesin 2011 and 'l2; and producesa loss
3 in every single year for the Commercial

4 Television Claimants'hareproducesa loss in
5 every single year for the Public Television

6 Claimants'hare. So this is not a comparable

7 substitutefor the Nielsen data that is
8 actually reported.

And I want to say, as well, that when

10 ProgramSuppliersargue about the precedent

11 that says that viewing is the most important

12 piece of evidence in the record and that it is
13 an appropriatemeasure,this, Dr. Gray's study,

14 again, has nothing to do with what they
15 presentedin all of thoseprior years. Because

16 in thoseprior years they had Nielsen data that
17 measuredthe actual viewing that was possible
18 to be measuredin all of the Nielsen markets

19 and that'swhat they presented. This isn'
20 even that. And the differencesyou can see

21 favor ProgramSuppliers.
22 Now, this general approachmoreover is
23 more that Ms. Shagrin in her decadesof work in
24 the audiencemeasurementindustry had never

25 heardof anyone using. That is replacingall
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1 of the actual Nielsen data with a projection
2 different from the actual Nielsen data.

Dr. Gray himself had no evidencethat
4 anyone else had ever done such a thing. And

5 the results that show the bias in favor of

6 ProgramSuppliersmay be a sufficient answer to
7 the questionof why they did that.

But Dr. Gray also talked about his
9 rather arbitrary objective of predicting

10 viewing for every single quarterhour of every

11 single program on every single distant signal
12 on every day of every year. Now, I must say

13 that I personallyarguedabout zero viewing in
14 PhaseII casesin the 1980s when we represented
15 broadcasterswhose programswere syndicatedand

16 we were in PhaseII with ProgramSuppliers.
17 And the reasonwas ProgramSuppliers reported
18 viewing basedon a nonrandomsample of stations
19 and they simply didn't have any of our programs

20 on the sample stations.
21 And so we argued that you can't do

22 that. You can't have a PhaseII case in which

23 the allocation -- the distribution has to be

24 among specific programs, you can't have a Phase

25 II casebasedon the viewing study that doesn'
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1 actually cover enough of the programs. So

2 that's what we were complaining about.

So you might even. consider that to be

4 an issue in today's proceedings,but it's not

5 an issue and should not be tbe objective in
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this case. It's nonsensical.
Ob, my. Okay. So we -- I'm just

going to say that Dr. Gray's methodology in

which be made up local viewing numbers -- be

called it imputed -- for stationswas in
50 percent of the data for local and 90 percent

of tbe data overall, j.s fallacious. And so I

was going to show you -- those -- tbe blue

marks on this map are tbe only ones in. which

there is Local PeopleMeter viewing. All the

rest are ones in which there is no local
viewing at all.

And let's skip forward. You can take

that down. and I'l skip over that part.
Just in terms of the other parties, I

want to talk about tbe Canadians. The

Devotional and Public Television. Claimants

don't provide their own studies; they rely on

others. But they also eachpick a different
one and say you should not pay any attention. to
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1 this one at all. Let's look at slide Number

17.
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The Judgeshave said in the past that
if you'e going to say -- if you are going to
persuadethe Judgesthat you should not

considerat all a study that has been relied on

in prior proceedings,this is the standardthat
you have to meet. And I would simply say that
it is so terribly flawed that it cannot be

considered. The prior decisionmakers got it
completelywrong. And neither the Public

Television Claimantsnor the Devotional

Claimants have reached-- have met that
standard.

Finally, I'd like to walk you quickly
through -- this is presentedin our response

findings. But if we could go to slide Number

18 19. These are the augmentedBortz survey

19

20

sharesas presentedby -- as calculatedby

Ms. McLaughlin and this was from Exhibit 1101.

Go to the next slide. These are

22 and the next one, the '04-'05 Judgesmade

23 recognizedthat there was a problem with the

24 compensable-- the growth of noncompensable

25 programming for both Devotionals and Program

Heritage Reporting Corporation.
(202) 628-4888



4462

10

12

15

16

17

18

19

20

Suppliers on WGNA and thereforemade

adjustments. And they didn't make them in the

way that we are proposing that they do. This

is the evidence in. the record from Exhibit 1002

that shows the increasein noncompensable

programs on WGNA for those two categories.
Next slide. This shows the comparison

from -- and this is from Exhibit 2004,

Dr. Crawford's study, the comparisonbetween

the total minutes and the compensableminutes.

And you will see that when you look at these
Figures 11 and 12 in Exhibit 2004, you will see

that the difference between the total minutes

and compensableminutes for Devotional

Claimants and ProgramSuppliers is very

substantial.
Go to the next slide. This is what we

would suggestto use as the other side of the

balance, the augmentedBortz survey. That is
Dr. Crawford's nonduplicateminutes analysis

21 shares.
22 And the next slide. So what we would

23 propose -- and this is not what the '04-'05

24 Judgesdid -- is that you use in the evidence

25 in the Crawford study, which is more precise
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1 than the Waldfogel study was, as the other side

2 of the coin essentiallyin determininghow to

3 make the adjustments.
So what we have done here is simply

5 show the midpoint betweenthe augmentedBortz

6 shareand the Crawford regressionshareand

7 suggestthat would be an appropriateadjusted
8 share for theseeach of these two studies.

And so then the rest is going to be

10 math. You basically replace them and allocate
11 the differencepro rata betweenCTV and JSC.

And then the ne~t slide. Then you

13 have to make a further mathematicaladjustment

14 to reflect the fact that CTV does not

15 participate in the 3.75. This is in our

16 responsefindings. But unless there are other

17 questions, I will sit down.

JUDGE BARNETT: Thank you,

19 Mr. Stewart.

20 Let's take a 15-minute recessbefore

21 we move on. to Public Television.
22 (A recesswas taken at 10:58 a.m.,

23 after which the trial resumedat 11:20 a.m.)

24 JUDGE BARNETT: Mr. Dove, you are
25 provided for 30 minutes. Do you want to

Heritage Reporting Corporation.
(202) 628-4888



4464

reservetime for rebuttal'
MR. DOVE: Yes, ten. minutes for

rebuttal, please.
JUDGE BARNETT: Okay.

CLOSING ARGUMENT OF PUBLIC TELEVISION CLAIMANTS

MR. DOVE: Good morning, your Honors.

Ron Dove on behalf of the Public Television

8 Claimants.

Your Honor, every party in this
10 proceeding,and every valuation expert, has

11 agreedthat the relative value of Public

12 Television'sprogramshas increasedfrom

13
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2004-'05 to 2010-'13. There is no dispute
about that. And so the only question from our

perspectiveis how high Public Television's
share should be set. So that is what I want to
talk about this morning.

Now that all the record evidence is in
and all the witnesseshave testified, we

believe that Dr. Crawford's regressionanalysis
best answersthat questionbecauseit provides

the most accuratesharesfor all of the

parties.
The CARP in the 1998-'99 proceeding

25 predictedthat this day would come. They said
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that if the volatility and variability of the

Rosstonregressionanalysisare improved,

similar analysesmay prove useful for directly
measuringrelative value in future years. For

directly measuringrelative value.
The Judgesthen in 2004-'05 agreed.

While they noted there were limits to the

Waldfogel regressionat issue in that
proceeding, they statedthat those limits
largely stemmed from the wide confidence

intervals of the coefficients, not from the

method itself. The Judges found that
conceptually, a properly conductedregression
analysismay provide a richer look than. the

Bortz survey into factors that impact the

purchasesdecision. of cable operators.
So we submit, your Honors, that the

future that thesepanelspredictedhas now

arrived.
20 Dr. Crawford's regressionanalysis
21 greatly improves on what was done in the past
22 and is far superior to any of the other
23 proposedmeasuresin this case. Indeed,

24 Dr. Crawford himself testified that his
25 approachis the, quote, "Best method" and,
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quote, "best suited" for determiningrelative
marketplacevalue.in theseproceedings.

Pour of the six parties in this
proceedingsupport using Dr. Crawford'

analysisas a measureof relative value in some

capacity. And for example, the Commercial

Television Claimants state that Dr. Crawford'

regression,quote, "provides a valid and

reliable basis for determiningallocation
awards." They state that in their Conclusions

11 of Law.

12 And Dr. Crawford, your Honors, is the

13 only truly global study. We have seenother
14 slides about global studies, but his study is
15 really the only truly global study in this
16 proceeding. All the other studies leave

17 somethingout, whether it be PTV-only systems,

18 WGNA programming, an entire year of data, or

19 otherwise require multiple adjustments. So,

20 again, Dr. Crawford's study is the only truly
21 global one.

22 It's important to remember, I think,
23 your Honors, that the purposeof these

24 proceedingsis to determinethe relative value

25 of compensableprogrammingactually
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1 retransmittedon distant signals. So any

2 methodologyhow it values or potentially values

3 programmingoutside of thesecontours sbouldn't

4 be used if there is a better methodologythat
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avoids thosepitfalls.
Your Honors have previously beld that

actual examplesof marketplacebehavior are far
superior to mere testimony regarding
perceptionsof industry participants. And

numerousexperts in theseproceedingsagree

with that perspective,Dr. Crawford,

Dr. George, Dr. Steckel, Dr. Sbum, and

Mr. Horowitz, just to name a few.

Dr. Crawford's regressionanalysis
best capturesactual observablemarketplace

behavior. And there are two reasonswhy it is
tbe best method for awarding shareshere, and

Mr. Stewart bas touchedon these, so I will
briefly summarize.

First, Dr. Crawford bas got tbe best
data. Dr. Crawford -- well, actually
Dr. Bennett put together the most comprehensive

datasetthat has ever been presentedin these

proceedings. It bad all of the programming

data on all of the distant signals for tbe
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1 entire four-year period. Nothing else in this
2 proceedingor in any prior proceedingeven

3 comes close.
Second, Dr. Crawford used the best

5 methodology. He used subscribergroup data as

6 Mr. Stewart talked about to capturemore

7 variation than every before. He had highly
8 effective control measuresthat even controlled
9 for unobservedfactors.

10 And I think even most importantly
11 here, Dr. Crawford's analysis is very precise
12 with much narrower confidence intervals than

13 any other regressionanalysisever presentedin
14 theseproceedings.
15 So in other words, Dr. Crawford solved

16 the variability problem that prior panelswere

17 concernedabout. He solved that. So is
18 Dr. Crawford's study perfect? No, it is not.
19 I mean, as we have all learnedsitting in these
20 proceedings,replicating the hypothetical
21 marketplaceby its nature involves uncertainty.
22 But it is Public Television'sview that based

23 on the evidence in this record, the Crawford

24 analysis is far superior to everythingelse.
25 As Dr. Prankel testified in response
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1 to a question from Judge Strickler, data that
2 doesn'tneed to be edited or rescuedis better
3 than data that needs to be edited or rescued.

And so with that in mind, here are the

5 averagesharesthat we proposefor all the

6 partiesbasedon Dr. Crawford's initial
7 analysis.

In paragraph44 and 45 of our Proposed

9 Findings, we report thesesharesfor eachyear

10 and we adjust them to the basic in 3.75 funds,

11 but this is a summary of shareson the slide.
Now, a few interestingpoints about

13 theseshares. First, under Dr. Crawford'

14 analysis, every party receivesa share that is
15 lower than their highest shareacrossall the

16 methodologiespresentedin this proceeding. So

17 for example Public Television'sshareof

18 18.8 percent is significantly lower than the

19 33 percent share it would receive if the Judges

20 were to adopt Dr. Gray's viewing methodology.

21 Joint Sports still has the most highly
22 valued programsunder Dr. Crawford's analysis,
23 just slightly lower than his Bortz share. One

24 other thing to note is that Public Television

25 is the only party, the only party proposinga
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10

methodologythat gives it less than its highest
possibleshare. The Bortz surveys give Joint
Sports, Commercial Television, and tbe

Devotionals their highest averagesharesand

that is what they propose. Dr. George gives

the CanadianClaimants their highest shareand

that is what they propose. And Dr. Gray's

viewing study gives ProgramSuppliers their
highest share and that's what they'eproposed.

Only Public Television takes tbe more

conservativeroute in this instance.
12 Public Television is also the only
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party that has proposeda share for eachparty
that does not require adjustment. Tbe other
parties leave it to you, the Judges, to figure
out bow to rescuetbe data and somehow correct
for the various biasesthat have been

identified.
The -- what I would call ad boc

adjustments,somewhatarbitrary adjustments

that Commercial Television proposesto correct
tbe Bortz survey results illustrates this
problem. As we saw Mr. Stewart walking through

those and laid out in pages 26 to 29 of their
responsepaper, it's just rescuingand.
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correcting for data is just too complex and too

arbitrary.
We do agreewith the Commercial

Television Claimants and the Joint Sports

Claimants that the Crawford analysismeasures

relative marketplacevalue. We also agreewith

them that the Bortz survey is biasedagainst
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Public Television and that Public Television's
sharesshould be higher in 2010 to '13 than it
was in 2004-'05.

Where we part ways with those two

claimant groups, however, is on the fundamental

questionof whether the Bortz survey is
salvageable. In other words, can it be

correctedto addressits numerousproblems?

They say it can be; we say it cannot be,

particularly as to Public Television.
The record clearly shows, your Honors,

that while regressionanalyseshave become more

robust and more reliable as the years have gone

by, the Bortz survey is going in the opposite
direction. It has more flaws than ever before

and has never been this biasedor unreliable.
And we have prepareda slide that

highlights all the various problems with the
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1 Bortz survey. And we don't have time to

2 discussall of theseand they are laid out in

3 great detail in our ProposedFindings and the

4 ProposedFindings of some of the other parties.
5 But to summarize, first, Bortz is
6 systematicallybiasedagainstPublic Television

7 and is more biasedagainstPublic Television

8 than ever before.
Bortz discardedmore Public

10 Television-only systems in 2010 to '13 than in
11 any previous time period. More than 50, more

12 than 50 in total.
There was also nonresponsebias this

14 time againstPublic Television, including a

15 failure to survey any Verizon systemthat
16 carried Public Television. This was despite
17 the fact that Verizon paid the secondmost

18 royalties of any MBO and carried. many more

19 distant Public Television stations.
20 Another problem was the amount of

21 compensableprogrammingon WGNA. You know, it
22 fell by half, yet Bortz still didn't identify
23 any noncompensableprogramming to any survey

24 respondentthat carried Public Television.
25 Remember, if your systemcarried only
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WGNA, the Bortz viewer interviewer gave you a

list of program samplesand hours of

programming. But if you also carried Public

Television or some other signal, you got no

such list of compensableprogrammingon WGNA.

That was only in a special circumstanceof

WGNA-only systems.

Bortz'ublic Television share is also
contradictedby all -- all of the other
measuresin this proceeding, as we can see from

this next slide. Ms. McLaughlin tried to
correct for one of those biases, the discarded

systems, and came up with an augmentedBortz

shareof 8 percent. But that sharedidn'

addressany of the other biasesthere.
Mr. Horowitz correctedfor two -- the

first two biases,but still his shareof

13.2 percentwas too low, becauseit didn'

correct for any of the other biases.
Dr. Israel has a separateproblem. He

is missing 2013 data all together, which was

Public Television'sbest year.
Only Dr. Crawford fixes each of these

biasesagainst Public Television becausehe

uses all of the data available. He has a
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1 comprehensivedataset.
In the secondcolumn the Bortz

3 methodologywas also more unreliable and

4 invalid that any before as a methodology. And

5 most importantly, it was far more complex this
6 time around becausesystemsgot much larger and

7 subscribergroups were used to carry certain.

8 distant signals to certainparts, but not to
9 other parts of the system.

10 Everyone agreesthat the programming

11 decisionswere increasinglymade at a more

12 centralized.level, either regionally or even

13 nationally. Nhich means that for the 2010 to
14 '13 Bortz survey, the respondentswere

15 responsiblefor many more cable systemsthan

16 they were in the past.
17 Bortz also changedthe warmup

18 questionsto talk about experienceand cost and

19 changedthe wording of the constantsum

20 question, but didn't pre-testany of those

21 changes. So no one knows what the Bortz

22 respondentswere thinking when they answered

23 those questionsor if they misunderstoodthe

24 question.
25 Too many changes. So it's just more
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1 unreliable and invalid than before.
And finally in this proceedingwe saw

3 that many of the Bortz responseswere

4 demonstrablyinvalid and unreliable. So we

5 talked about the methodologynow, but the

6 responsesthemselves-- and we laid this out in

7 great detail in our ProposedFindings, pages 59

8 to 77 -- but just to summarize, we saw that the

9 valuation of movies by respondentsthat only

10 carried WGNA did not match up with the dramatic

11 changesin the amount of compensablemovies on,

12 that signal from year to year.
13 We also saw, when you actually look at
14 the Bortz responses,that those same

15 respondentsvalued eachhour of live sports
16 programming the same as an hour of Devotional

17 programmingat 5:00 a.m. in the morning. That

20

21

22

25

makes no sense,particularly given. all the NBA

and. Major League Baseballprogrammingon WGNA.

And remember, your Honors, that those

respondentsthat carried only WGNA had an

easiertask. It's still a very complicated

task, but they had an easiertask and were

given more information than any of the other
Bortz respondents,including those that carried
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Public Television.
Finally, your Honors, this next slide

shows tbe Bortz sharesfor most of the claimant

categoriesare contradictedby both

Dr. Crawford and Dr. Israel's regressions.
Only sports bas Bortz sharesthat on average

are within the Crawford confidence interval and

only Sports and Commercial Television have

sharesfrom Dr. Israel that fall within tbe

range of Bortz estimates.
So given I have a minute or two left,

I just want to say a few words, your Honors,

about viewing which has come up with morning.

One might wonder what is Public Television's
position about viewing. It is a 33 percent
share, why wouldn't you be advocatingthat'?

Our position with regard to tbe

viewing study is that there are data problems

with tbe viewing study and we acknowledge

those. But it is important to note that there
are also major data problems with the Bortz

study and the Horowitz surveys, as well. And

they all involve the same thing, WQNA; just
from a different side of the coin, if you will.

We all know 85 percentof WGNA
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programming is noncompensable. Well, the Bortz

and the Horowitz surveys, how do they deal with

that? They don't really deal with that
adequately. So there are many respondentswho

could be valuing noncompensableWGNA

programming.

Gray on the other hand, Dr. Gray, that
WGNA programming is excluded from his dataset
and we could see that that is a problem. But

we still think that viewing -- it's relevant to
theseproceedings. It's just not clear that
Dr. Gray's study -- actually that viewing

equatesto value as has been discussed.
But that said, programmingcan't have

value if it's not being viewed. So we do think
it's appropriateto use viewing for
corroboration-- as sort of a reality check, if
you will, or a zone of reasonableness-- and

maybe for adjustmentsto the extent other
studiesmay not be capturing the whole project.

21 But, again, all of that aside, our

22

23

25

position is that you don't need to do any of

that. That the Crawford regression.analysis
capturesall of that in a way never before seen

in theseproceedingsand we proposethat that
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1 be the basis for your Honors'wards.
And so, unless there are any

3 questions,your Honors, I will reservethe

4 remaining time for rebuttal and we will go with

5 that.
JUDGE BARNETT: Thank you, Mr. Dove.

MR. DOVE: Thank you.

JUDGE BARNETT: Who is presentingfor
9 CanadianClaimants?

10 MR. SATTERFIELD: I am.

JUDGE BARNETT: Mr. Satterfield, it'
12 your turn. Would you like to reserveany time

13 for rebuttal?
MR. SATTERFIELD: Yes.

15 CLOSING ARGUMENT OF CANADIAN CLAIMANTS GROUP

17

18

19

20

21

22

25

MR. SATTERFIELD: Thank you, your

Honors, Kendall Satterfield for the Canadian.

Claimants. I hate to disappoint; we don't have

a PowerPointpresentation.
As you'e heard from many parties, we

were associatedin the past with the fee

generationapproach. We essentiallytook the

theory that becausethere are three different
types of signals, U.S. Commercial Television,
Public Television stationsand Canadian
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1 stations, it would be possible to divide the

2 royalties into three pots.
And we spent a lot of time with this

4 fight. We got the '98 to '99 CARP to more or

5 less adopt that type of approach. But as you

6 are aware, the Copyright Judges in 2003

7 adopted, becauseof the unusual structureof

8 that case, but in '04-'05 they chose to treat
9 that as a ceiling for and used Bortz as a

10 floor.
So for this proceedingwe were faced

12 with having to come up with a new approach.

13 And having evaluatedwhat Dx. Waldfogel did in
14 '04-'05, we chose to take on that as our

15 primary method for determining the value of the

16 Canadianaward.

So using that approach, and with the

18 resourcesthat we have available -- and we are

19 one of the smallestgroups here and we don'

20 have unlimited resources-- we chose to develop

21 a regressionthat was more focusedon the

22 unique circumstancesof the CanadianClaimants,

23 and that is that our signals by law can only be

24 retransmittedin a narrow geographicstrip of

25 the country.
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Tbe thinking that Dr. George developed

was that that area is unique from a marketplace

standpointbecausethere is this other type of

programming, theseother types of signals that
are competing in that zone that do not exist
anywhereelse in the country. That is a unique

situation. So a unique market. Obviously, in
other local markets there are a multitude of

local markets in the country and there are

always signals available in those markets. But

with the exceptionof the superstationsthey
are all unique and just focus on the signals
around them. So Dr. George developeda

regressionthat tried to factor this in.

18

19

20

21

22

23

So under ber regression,tbe Canadian

Claimants get a higher result than under

Dr. Crawford'. Now Dr. George was extremely

positive towards Dr. Crawford's efforts in
theseproceedings,as Mr. Dove just laid out.
Tbe study that Dr. Crawford put togetherwas

comprehensive. It required a tremendousamount

of effort, cost a lot of money -- we are

envious of bis abilities -- and produced

results that applied to all the parties
25 nationwide.
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Our approachis that -- our response

2 to Dr. Crawford is it's wonderful; we still
3 think that it ought to be taken, into
4 considerationthat our segmentof the country

5 has a different market componentthan the

6 remainderof the country. And so Dr. George

7 proposedcertainmodifications to
8 Dr. Crawford's results.

I mean, we'e listenedDr. Crawford'

10 responses,Dr. Israel's responsesto that, and

11 can understandthat the idea that this puts us

12 in a unique situation. But the fact remains

13 that in this zone, there is a different
14 marketplace. And it runs all the way across
15 the country. There is this unique type of

16 programmingthat is available.
17 And I'm not going to tell you that all
18 the Canadianstationsare the same. They are

19 not, obviously. There are the CBC stations
20 which are the public broadcasterin Canada. It
21 is much more like a U.S. network station down

22 here, except that it is Canadianprogramming.

23 And then there are the private broadcastersin
24 Canadathat have a substantialamount of U.S.

25 programmingand operatemuch more like a U.S.
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Commercial TV station. And then there are the

unique French stations, and French stationsare

primarily carried in a very small geographic

region of the United Stateswhere there has

been this historically French ancestry. And

there are still obviously people speaking

French or the cable systemswouldn't continue

to carry those stations in those areas. So

those are sort of our unique circumstances.

So it is our view that Dr. Crawford is
fantastic, but we would like recognitionof the

fact that our situation is somewhatunique.

We disagreewith the idea of the

augmentationof the Bortz study. We have been.

as a party dealing with the Bortz study for a

number of years. We have some insight into
constantsum surveys. We have done our own in
the past. Ours was different becausewe asked

about programmingwithin signals, we didn't try
collapseall the programmingacrosssignals.

21 During this time period, as Public

22

23

25

Television pointed out in their closing, the

task being put to the cable operatorsin the

Bortz survey was incredibly complex becauseof

the adoption of subgroupingunder STELA. So

Heritage Reporting Corporation
(202) 628-4888



4483

10

12

13

14

15

16

18

19

20

21

22

25

suddenlyyou have multiple little mini cable

systemsall operating togetherwith different
cable lineups, television lineups. And somehow

or another the person respondingis supposedto

keep this in mind and if you'e a Public

Television station or a Canadianstation, it'
not like -- let me step back.

If you were only surveyingU.S.

commercial stations, if Bortz was limited to
U.S. commercial stations the way it was back in
the beginning when they first startedthe Bortz

survey, then arguably all you would be focused

on is the categoriesof Joint Sports,
Commercial Television, ProgramSuppliers and

Devotionals, which is the programmingon those

stations.
So whether or not such and such

station had more or less or whatever, at least
you would be focusedon just -- on the

collapsing those stationsand the programming

on those stations. But when you include Public

Television and the Canadians,now it is a whole

different animal becauseyou have to keep in

mind was Public Television station offered to

all the subscribersor just some of the
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(202) 628-4888



1 subscribers? Were there multiple Public

2 Television. stations to thesesubscribersand

3 less to these subscribers? And the same with

4 the Canadians. So it's become a very complex
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task, in. our opinion.
And furthermore, as Dr. Conrad

testified, the whole thing is premisedupon a

situation where you are asking for a valuation
of theseprogrammingcategoriesto these

signals, which are completelydifferent. I

liked his term: An unnatural category.
If the Bortz study, to put everybody

in the same ground, would really to have start
off the survey what is it the relative value of

the U.S. commercial stationsversus the Public

Television stationsversus the Canadian

stations? Now you'e asking for the same

thing. And then you have to go inside and ask

about the programming.

Now, I appreciatethat that would make

it a much longer, more complicatedstudy. And

quite frankly, whether or not it would even be

worth it for Joint Sports Claimants or

Mr. Bortz -- Mr. Trautman to undertakea study

like that. But that is the complexity of the
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complication that is causedby including the

Public Television stationsand the Canadian

stations in the survey.
It's been an. issuewe'e talked about

many times. And the Bortz survey was not

applied to the Canadiansuntil '04-'05. It was

the augmentedBortz was cited as a base for our

award. And we think that due to the complexity

that's been introduced, that it doesn'tmake

senseto use it as a base for our award in this
proceeding.

Further, the augmentation.is entirely
dependenton the number of systemsthat have a

Public Television-onlyor Canadianstation-only
that were part of the sample. So not very many

not many of those types of operatorsgot

included there is not going to be much

augmentation,so you are left with the flawed

results of the base survey itself.
As I said., this is somethingthat the

Canadianshave been dealing with for a long

time. We are a small group, we are fairly
unique, our programming is on Canadiansignals
only. Cable operatorshave to choose to carry
our signal to get our programming. We are not
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1 just some little segmentof programmingthat is
2 included on someoneelse'ssignals.

That carriageevidenceand the royalty
4 payments is definitely direct evidenceof a

5 demand for the Canadianprogramming. There

6 can't be a doubt; there can't be this idea

7 that, well, when they picked up that signal,
8 they didn't really care about your programming.

9 You were just an afterthought. They pick up

10 our signals. And that fact, in and of itself,
11 is contradictoryto the Bortz results. Where

12 Bortz treatsus as well under 1 percent, even

13 though the number of systemsthat carry us, the

14 percentageof subscribersthat receiveus, the

15 amount of royalty paymentspaid under the fee

16 generationsystem, are all substantiallyhigher

17 than those numbers.

So in closing, we would urge that in
19 making an award for the Canadians,you start
20 with Mr. Crawford's regressionand take into
21 considerationour argumentsand Dr. George'

22 argumentsthat there should be an upward

23 adjustment.
But we think that would be the fairest

25 outcome for us, and using Dr. Crawford'
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resultswould then allow an award to be made to

all the parties. Thank you.

JUDGE BARNETT: Thank you.

Who is speakingfor the Devotionals?

MR. MACLEAN: I am, your Honor.

JUDGE BARNETT: Are you reserving time

f 01 rebuttal?
MR. MacLEAN: I would request

9 3 minutes, your Honor.

10 JUDGE BARNETT: In that case, let'
11 take our noon recess. We will take both the

12 Devotionals and ProgramSuppliersafter the

13 break. So return at 12:50. Thank you.

(A recesswas taken. at 11:52 a.m.,

15 after which the trial resumedat 12:58 p.m.)

16
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A F T E R N 0 0 N S E S S I 0 N

JUDGE BARNETT: Mr. MacLean, I see you

3 have your three C's up. Just sort of a

4 heads-up,Ms. Brynteson, the court reporterwho

5 is to relieve Mr. Strickland, is running a

6 little late. So we might have a break while

7 the court reportersswitch out. But this is
8 your time.

9 CLOSING ARGUMENT OF SETTLING DEVOTIONAL CLAIMANTS

10 MR. MacLEAN: Thank you, your Honor.

11 And since you have alreadyseenmy three C's

12 slide, I can just skip through it. Actually, I

13 just wanted to reemphasizehere that the three
14 Cs of consistency,confidenceand certainty, is
15 what the SDC has consistentlyasked for in
16 theseproceedings. And becauseit relates
17 directly to this question, I wanted to address

18 Judge Strickler's question from the beginning

19 of the proceedinghere today relating to the

20 Judges'bligationunder the statuteto act in
21 accordancewith prior determinations.
22 And althoughwe have all used the

23 phraseprecedenta little bit loosely, I think
24 Judge Strickler's questiongets to the point
25 that precedentusually applies to decisionsof
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1 law, but entitled to staredecisis. But that
2 is not what the statutesays. The statutesays

3 that the Copyright Royalty Judgeswill act in

4 accordancewith prior determinations. And that
5 is Section 803(a) .

And what the legislative history
7 specifically goes to show is that there was a

8 frustrationwith earlier versions, with Judges'

predecessors,frankly, in that different panels

10 would come on, give inconsistent
11 determinations. There would be -- you never

12 really knew what the panelswere going to do

13 next. So this Tribunal here is one of the very

14 few Tribunals, in fact, quite possibly the only

15 Tribunal in the country whose statute, rather
16 than merely common law, puts into the

17 requirementsthat you act in accordancewith

18 prior determinations.
And you have precedenton this issue.

20 Becausein the 1988 to '99 Phase I decision,
21 which is in the FederalRegister69 FR 3606, it
22 was explainedthat the Judges -- or at that
23 time it was still the CARP -- should follow

24 prior determinationsthat would include the

25 basis for prior determinations,unlessone of
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two circumstancesis met. First of all there
have been changedcircumstancesfrom prior
proceedings,or second, evidenceon the record

that requiresprior conclusionsto be modified.

So your prior determinationsare not

written in stone, however, we also -- the

statutory intent is that we not and you not

have to reinvent the wheel every time we go

through this.
So with that I will get into my

principal presentationhere. Slide, please.
So this is what I'm going to talk

about today. First, I'm going to focus on the
fee-basedregressionsand I will spendmost of

my time on. this. I do have a lot of slides,
but I'd much rather answeryour questionsthan

go through all of my slides. So if you have

questions-- it is actually not a particularly
complicatedsubject, but it is a subject on

which most of us are not accustomedto thinking
all the time. So I do want to addressthose.

I'm probably not going to spend any

time on the viewing hours study, because

frankly I don't have anything to add to what

has alreadybeen said today. I probably won'
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10

spend any time on. that, unless of courseyou

have questions.
Third, I will go to the survey

methodologies. We believe that the surveys are

the mostly reliable, robust, and reasonable

approachin. theseproceedings. And we also
believe that the Horowitz survey does provide

some usefulnessto the Bortz survey both in

corroboratingthe Bortz survey and giving it
some senseof the direction and magnitudeof

certainpotential biases in one of those

12 surveys.
13 And finally, time permitting, I may

14 addressthe Public Television changed

15

16
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circumstancesargument.

With regard to fee-basedregressions,
there are basically two points that I want to
make. The first -- and this is the most

important point -- correlation.with fees paid
is not value. That is a misinterpretationof

the coefficients. And I will explain that
later. But in short, interpreting these
coefficients as measuresof marginal value

leads to an absurd results and is simply not

the correct econometricreasoningto put into
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1 this.
The secondpoint is that due to the

3 sensitivity and frankly the selectionthat has

4 occurred in the courseof developing these

5 regressions,anything can be, quote,

6 "corroborated"by these regressions. They are

7 simply not reliable and robust.
Slide. Here is the key questionthat

9 any of the proponentsof the fee-based

10 regressionsneed to be able to answer. And a

11 few of them have some time remaining on

12 rebuttal and they can try to answer, but I

13 submit that they cannot. Why would a lower fee

14 paying systemor subscribergroup chooseto
15 retransmitmore minutes of programmingthat it
16 does not value'? Becauseultimately at the end

17 of the day, that'swhat a correlationmeans.

18 All else being equal -- and what all else being

19 equal means dependson the control variables
20 but every correlationmeans all else being

21 equal, those lower fee paying systemsare

22 retransmittingmore minutes of thoseprograms

23 that get lower value coefficients than higher

24 fee paying systemsare retransmitting. That'

25 what it means in every single case. And so the
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1 question is what is the economic reasoningthat
2 would explain that?

Next slide. The answer to this
4 question: It wouldn'. A lower-fee paying

5 systemor subscribergroup would not

6 retransmit, would not choose to retransmitmore

7 minutes of a categoryof programming if they

8 didn.'t value it.
JUDGE STRICKLER: You say if they

10 don't value it. But could a system -- I'm

11 going to use a word that maybe is not apt
12 isn't that a subjectivevalue? That is to say

13 the value to the subscribers-- that is why

14 subjective is a bad word -- value to the

15 subscribersto that group or to that system.

16 So if I understand-- I read. your papersas

17 well -- if I understandyour point, you are

18 saying that value doesn'tequateto fee paying

19 and therefore it doesn'tequateto royalties.
20 But what we are trying to do here is allocate
21 royalties. That being the case, why should we

22 be concernedwith value to a particular
23 subscribergroup or system?

What we are trying to do is figure out

25 how to allocate the royalties and certain
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1 royalties are paid disproportionatelyby bigger

2 systemsor bigger subscribergroups who are

3 paying more royalties into the systemwith the

4 coefficients that they say suggesta particular
5 allocation?

MR. MacLEAN: I understandthat, your

7 Honor. And it's all about what the coefficient

10

12

13

means. Okay? Qo to the next slide. I can

demonstratethis graphically. You have seen

this before. And what this shows on. the Y axis
column is the cost. But remember in this
circumstance,cost isn't a market price. Cost

is in every case simply calculatedas a

percentageof receipts. What percentagethat

16

17

18

19

20

21

22

23

is can. go up or down basedon the number of

DSEs, and in some casesthe type of DSE. But

it is always, always a percentageof receipts.
This isn't a case -- importantly, this

isn.'t the casewhere, for example, lower

percentagefee receipt systemsare
retransmittingmore minutes of, for example in
this example, Devotional programmingbecause

it's cheaper. Prom the system'spoint of view

there is no cost distinction betweenthese
25 categoriesof programming, except in very
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special caseslike network or Public Television

programs. There is no difference in cost.
So if in this example lower-fee paying

systemsare retransmittingmore minutes of

Devotional programs, it is not an indicator of

negativevalue as each of the regressionswould

interpret a downward sloping coefficient. It'
not that they are pulling down the value of the

systemsby including minutes that have negative
value. It's becausebasically there is a niche

market. Not only among subscribers,but also

potentially among systemsand subscribergroups

themselves. And there are communities,

subscribergroups, systemsout there that do

value all of thesekinds of programming.

JUDGE STRICKLER: Aren't they

incorporatedin all of the Waldfogel type

regressions,those systems?

MR. MacLEAN: Well, first not

necessarily,and I'l get to that in a second.

But secondly that is not really the point I'm

making. The point I'm making has to do with

interpretation.of the coefficients. If all
systemsvalued a categoryof programming

equally, and more importantly retransmitteda
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1 particular type of programming in. more or less
2 equal numbers of minutes -- let's say everybody

3 thought, oh, sports is great. Let's retransmit

4 all of the minutes of sports we can.

JUDGE STRICKLER: You would have no

6 variation and no regression.
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MR. MacLEAN: Exactly.
JUDGE STRICKLER: No meaningful

regression.
MR. MacLEM': Exactly. You would have

no variation and you would have a very low

coefficient or an insignificant coefficient.
But in fact, that would indicate everybody

values it or potentially nobody values it.
So, yes, absolutelythere is likely

variation among systemsas to how much they
value different kinds of programming. And also
there are variations among systemsand

subscribergroups about availability of kinds

of programming, both availability in total and

also availability as a distant signal, as

opposedto as a local signal, which is another

issue.
My point is simply that that variation

25 doesn't tell you much about value as such.
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1 What it tells you is that theseminutes are

2 being retransmittedeither basedon

3 availability or basedon preferencesof the

4 system, or for some other reasonmore by fee

5 paying systemsat the lower end.

If you interpret that coefficient as

7 negativevalue then you wouldn't be saying

10

12

13

14

15
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17

these lower fee paying systemsdo value the

programming. You would be saying, if you

interpretedit as negativevalue, there is a

negativevalue to that program. If you

interpret that negativesloping line as a

negativevalue, then that is just an incorrect
interpretation.

It tells you somethingabout the
characteristicsof the systemthat are

retransmittingtheseminutes.

18 If we could go to the next slide,
19 please.
20 JUDGE STRICKLER: Does anybody who

21 supportsa Waldfogel regressionapproachsay

22 that the coefficient reflects negativevalue to
23 that categoryof programming if it is a

24 negativecoefficient?
25 MR. MacLEAN: Now, Dr. Israel will
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say -- I'm not saying a negativecoefficient is
necessarilya negativevalue -- but be still
uses it as negativevalue when be calculates
his shares,but be adjusts it up to zero

saying, well, there is notionally no way we can

give a negative share.
Dr. George says, yeah, it's negative

value. And she actually calculatesnegative
sharesin ber regression. Dr. Crawford says he

doesn.'tget negativecoefficients. That is not

accurateand I will get to that in a second.

But Dr. Crawford says be doesn'tget negative
coefficients. But he is still interpreting tbe

slope of the line as a measureof marginal

value.
So in Dr. Crawford's view, a more or

less flat line is going to be zero value, even

though we just talked. about a more or less flat
line could mean that everybodyvalues tbe

program. And be thinks of a positive sloping
line as a measureof positive value, even

though as you see in. this slide in front of

you, a positive sloping line actually means

necessarilymeans that fewer of the lower

receipt systems -- that is to say tbe lower fee
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paying systems, are apparentlyretransmitting
fewer of thoseminutes. If those systems

startedretransmittingmore minutes of a

categoryof programming, that would actually
bring the coefficient down, even though what it
actually indicates is that those systemsvalue

that programming, presumably, since they are

choosing to retransmit.
JUDGE STRICKLER: Let's go back to

10 perhapsa basic principle. How do you define

11 value in your analysis?
MR. MacLEAN: Reasonablefair market

13 value. Fair market value

JUDGE STRICKLER: I'm talking about it
15 not in terms of the standardthat we apply, but

16 you'e talking about value here in this chart.
17 What is the value that you are referring to'?

18 You say this
MR. MacLEAM: I'm saying that this

20 chart doesn'tshow value. What Dr. Crawford

21 says, and the other expert presenting
22 regressionssay, this slope, the slope of this
23 line

JUDGE STRICKLER: Which line? Either
25 line.
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MR. MacLEAN: Either line. The slope

of the line, whatever the linear regression
tells you the slope is, that that is the

measureof a marginal value per minute. And

you could take that measure-- Dr. Crawford has

to do a little bit of adjustmentbecauseof the

law of transformation. But that point is
basically, that coefficient, that slope

translatesto a measureof marginal value per
minute. Multiply that by a number of minutes,

boom. You'e got a value.
JUDGE STRICKLER: Where would we find

this analysis in. your testimony?

MR. MacLEAN: That's explained in
Dr. Crawford's written testimony and his oral
testimony and Dr. Israel'swritten. testimony

and Dr. Israel'soral testimony. They all
explain. how they do this exactly, and that'
how they do it.

JUDGE STRICKLER: No, I'm not talking
about what they do. The criticism that you are

launching here in using this demonstrative,if
you will, in. whose testimonywill we find it?

MR. MacLEAN: Dr. Ervin's testimony.

JUDGE STRICKLER: And that's cited in

Heritage Reporting Corporation
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1 your papers,both your proposedand response?

MR. MacLEAN: Yes, your Honor. It'
3 in Dr. Ervin's testimony. It's also in

4 Dr. Crawford's oral testimonywhen I

5 cross-examinedhim. This is the slide, in

6 fact, from my cross-examinationof

7 Dr. Crawford.

JUDGE STRICKLER: I know it's your

9 slide. But I'm wondering if it's an expert'
10 slide, one that any expert has adopted. That

11 is my question.
12 MR. MacLEAN: Well, I would argue that
13 Dr. Crawford has by answeringmy questions
14 about it. This is what a coefficient means. A

15 coefficient is correlationand everybodyhas

16 agreedwith that.
JUDGE STRICKLER: Well, my -- my

18 questionat this point is pretty much now an

19 evidentiaryquestion. You find this particular
20 demonstrativeto be explanatory?

21

22

MR. MacLEAN: Yes.

JUDGE STRICKLER: And you say it is
23 backedup by, among others, your 1:47

24 Dr. Erdem?

25 MR. MacLEAN: Yes.
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JUDGE STRICKLER: Does Dr. Erdem have

2 this particular demonstrativein his own

3 papers?
MR. MacLEAN: Not this drawing. This

5 is a drawing that I did with Dr. Crawford while

6 we were up.

JUDGE STRICKLER: And he has nothing

8 similar to this. Your argument is it is
9 explained in words?

10 MR. MacLEAN: Correct.
JUDGE STRICKLER: But the depiction

12 that we see here, that is not in his papers?

13 MR. MacLEAN: That's correct. This is
14 to try to make it more clear for you and

15 everybodyhere to understandwhat I am saying,
16 which is that the coefficient measures

17 correlationbetween, on the one hand, fees
18 paid, and on the other hand, number of minutes.

JUDGE STRICKLER: And that is
20 consistentwith Dr. Erdem's testimony?

21 MR. MacLEAN: And Dr. Crawford's and

22 Dr. Israel's.
JUDGE STRICKLER: But Dr. Erdem was

24 your witness. He didn't want to make it clear?
25 Why wasn't it in his papers?
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MR. MacLEAN: I don't know how to

2 answer that, your Honor. I mean, Dr. Erdem

3 explainedit in words. I'm trying to help

4 explain it in pictures, and as I did with

5 Dr. Crawford. But it's one way or the other.
6 Dr. Crawford did explain exactly what I'm

7 explaining. If, for example, lower fee paying

8 systemswere to drop CTV programming, were to
9 retransmit -- I'm sorry -- were to add CTV

10 programming. So we really value the CTV

11 programming. We are going to add on. We are

12 going to retransmitmore minutes. That is
13 going to causeCTV's coefficient in this
14 example to go down, not up.

What it actually indicateson a review

16 of preferencestheory is that those systemsare

17 actually valuing that more. That is all
18 completely explained in Dr. Erdem's oral
19 testimony.
20

21

JUDGE STRICKLER: Thank you.

MR. MacLEAN: If we could go to the

22 next slide, please.
23 If you were to interpret these
24 negativecoefficients, for example, as negative
25 value, you get really absurdresults. For
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example, both Dr. Israel's regressionand

Dr. Crawford's regression.come up with negative

coefficients. Dr. Israel's is expressedand

Dr. Crawford's is implied in the number of

distant signals and the number of nonduplicated

minutes, they get negativecoefficients for
network programming.

That makes no senseas a matter of

market value, becausewe know network

programming is very valuable. But it makes

absolutesensewhen you understandthese
coefficients as being correlationbetween fees

paid and the number of minutes retransmitted.
Becausenetwork minutes are most likely to be

retransmittedby those systemsthat are in
markets that don't have their own. local
station. It makes complete sense,but only if
you correctly understandthesecoefficients.

JUDGE STRICKLER: What is your

position as to what the coefficientsmean if
they are not representingrelative value?

MR. MacLEM: They are correlatedwith

characteristicsof the system. What they tell
you is -- if there is a negativecorrelation,
what it tells you is that on average, lower-fee
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paying systemsare retransmittingmore of those

minutes than higher-feepaying systemsare.
That is what a negativecoefficient means.

JUDGE STRICKLER: My questionwas more

broad. Excuse me. What do the coefficients
mean. if they don't depict relative market

value, as the Waldfogel regressionsuggests,
once you multiply it by the number of

subscribers?
MR. MacLEAN: It means there are

variations in systemreceipts that may be

causedby any number of factors. We presented

geographyas an important factor, but not the

only factor. But it means that systemreceipts
are varying in a systematicway and that
retransmissionof minutes is also varying in a

systematicway.

And that could be basedon system

preferences,different preferences,and for
example, different geographies-- I am just
presentingthat as one possible reason-- or

signal availability. That is a very important

23 one.

24 JUDGE STRICKLER: And system

25 receipts -- correct me if you think I'm in
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error -- and systemreceiptsvary dependingon

the size of the systemor the size of the

subscribergroups within the system; correct?
MR. MacLEAN: That's true. But you

also have to rememberthat there are different
interpretationsdependingon whether you use

Dr. Crawford's regressionor Dr. Israel's
regression. That is one of the factors that
will causesystem receipts to vary.

JUDGE STRICKLER: Becauseone uses

subscribergroups and one uses systems.

MR. MacLEAN: That's one difference.
Another difference is Dr. Israel uses a

level-level regression. This is very important

and one that I definitely wanted to explain..

Dr. Crawford uses a log-level regression. That

is to say his dependentvariable is log

transformed.

JUDGE STRICKLER: Let's just stay with

the system. I know you are going to get into
that. System receiptsvary by the size of the

system. So larger systemsare responsiblefor
more of the total royalties that are paid into
the pool. And isn't the point of a Waldfogel

regressionto say in the larger systemswe can
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see what their choiceswere, so tbe argument

goes, we can find tbe implicit choices that are

being made becausethey decide to rebroadcasta

distant signal -- a local signal distantly and

we can find such a percent of total programming

that is ProgramSuppliers, a certain percent
that's Devotional, certainpercent for Joint
Sports, et cetera.

Isn't that their argument as to why it
is okay that there is a correlationwith system

receipts in tbe coefficient? Becausethat is
just taking to the total royalty pool, which is
what we are here to allocate. Do you agree

with me that that is their argument?

MR. MacLEAN: I'm not sure if I want

to characterizetheir argument. But I will say

if that's their argument

JUDGE STRICKLER: You can characterize
their argument. Tell me.

MR. MacLEAN: No, I don't think that
is their argument. Becauseif that were the

case -- if that were tbe case, then the

approachwould be: Look at the available
signals and look at tbe characteristicsthat
make a signal more likely to be picked up by a
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1 systemor less likely to be picked up by the

2 system.

The problem is none of the regressions
4 look at the content of signals that are not

5 retransmitted. So none of the regressions
6 looked at: Is if more or less probable that a

7 systemat this fee level is going to retransmit
8 this stationwith this content or this station?
9 None of the regressionslooked at that.

10 JUDGE STRICKLER: You made that point
11 during the presentationof your case. Are you

12

13

16

20

21

22

saying that you have to do that to get relative
value in the systemreceipts, or can you do it
just doing it the way I understandWaldfogel

regressionsdo it, looking at the weighting of

the different categoriesthat are chosen is to
figure out relative value?

I understandyour point. Are you

saying that that's the only way to do it? You

would have to comparewhat was chosenwith what

was not chosen?

NR. MacLEAN: I'm saying that is the

23 only way to do it if the goal is to figure out

24 what makes a systemat any given fee level more

25 or less likely to choose to retransmita given
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1 stationat that price.
JUDGE STRICKLER: Is that also in

3 Dr. Erdem's testimony?

MR. MacLEAN: That was in
5 Dr. Crawford's testimony.

JUDGE STRICKLER: Dr. Crawford adopted

7 what you just said, that the proper way to

10

12

13

14

15

16

17

18

figure out the value in a Waldfogel type

regressionis to analyze the programs that were

not selected? I don't rememberhim saying

that. Maybe I need to go back to the record.
MR. MacLEAN: We presentedsome

testimonywith Dr. Crawford relating to an

article that he publishedpreviously in which

he proposedsomething like what we just
describedas a valuation measure; looked at the

likelihood of a stationbeing carried on a

regional network.

Now, did Dr. Erdem in his testimony

20

21

22

25

say this is the way you have to do it?
Dr. Erdem didn't proposea way to do it. He

said you can't do it the way they do it because

that negativecorrelationdoesn'tmean negative

value. That is really the fundamentalpoint.
It leads to absurdresults if you interpret a
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1 negativecoefficient as a negativevalue. And

2 every expert who has presentedwould interpret
3 a negativecoefficient as negativevalue, even

4 though Dr. Israel admits that a negative

5 coefficient doesn'tmean it literally has

6 negativevalue.
JUDGE STRICKLER: Didn't one of the

8 experts -- I may get this wrong -- Dr. George

9 indicate that she thought that a negative
10 coefficient might be indicative of an

11 opportunity cost, that you are losing overall
12 value by your particular selectionof a program

13 type relative to anotherprogram type that
14 could have enlargedyour overall value? So

15 it's not that it costs you money.

Certainly if you'e broadcastinga

17 local stationdistantly that is more heavily

20

21

23

25

weighted towards Devotional, for example, it
may increasevalue -- and probably does so the

argumentwould go -- in that particular area.
But relative to what it might do overall, on

averageit tends to lower the value. So the

coefficient is an opportunity cost, if I'm

rememberingher testimonycorrectly. And even

if I am, I may be mischaracterizingit.
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But do you recall the opportunity cost

explanationof the negativecoefficient?
MR. MacLEAN: I do not recall that

particular explanation.
JUDGE STRICKLER: Your recollection

may be better than mine. I will check the

record.
MR. MacLEAN: I don't want to try to

9 recall Dr. George'stestimonywithout recalling
10 exactly what you'e referring to. However,

11 let's assumefor a moment that she did say

12 something like that. That would still be

13 inconsistentwith the conclusionof negative

14 value, becauseeven -- becausethere is still
15 positive value if you are retransmittingsome

16 program in place of anotherprogram.

But the other point I want to make is
18 rememberthis coefficient doesn'treflect a

19 choice to pay less or more for a particular
20 station. It reflects a choice to buy a

21 particular systemor subscribergroup versus

22 anothersystemor subscribergroup with

23 different characteristics. That's what the

24 coefficient reflects.
25 And that's really the basic point I'm
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trying to get at. That if you'e got these

lower-fee systemsretransmittingtheseminutes

of programming, that doesn'tmean -- A, it
doesn'tmean that the higher-feesystemsdon'

value it. It just means that the higher-fee

systemsaren't retransmittingas many minutes.

It certainly doesn'tmean that that is negative

value and it doesn'tsay anything about really
opportunity costs either. Becausethose lower

fee systems, for whatever reasons,are

apparentlychoosing to retransmitmore minutes.

If I could ask for slide 12, please.
This is a map from bIr. Sanders'estimonyin
which he shows -- they say Gallop polls
relative religiosity acrossdifferent
geographies. And what you see is that there
are variations acrossgeographiesabout

relative levels of religiosity. It is
possible -- and I don't claim to be able to
explain every single aspectof the correlation,
but it is possible in thesemarkets that are

more green that these systemsand subscriber

groups are valuing Devotional programmingmore.

JUDGE STRICKLER: That sort of gets
back to my question. When you say they are
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1 valuing Devotional programmingmore, what does

2 it mean in economic terms when you say they are

3 valuing it? Are you saying they have a higher

4 willingness to pay for Devotional programming

5 than, say, sports? Is that your point? The

6 willingness-to-payconcept'?

MR. MacLEAN: Possiblyhigher

8 willingness to pay than sports. But what is
9 really important is higher willingness to pay

10 than a systemmaybe in a different geography.

JUDGE STRICKLER: Here is where we get
12 to the issue of the fees themselves,because

13 willingness to pay has nestedwithin it, and

14 not often discussed,ability to pay. So people

15 may have a high willingness to pay for
16 something, but lacking the ability to pay for
17 it. Then that is subsumedin willingness. The

20

21

22

23

24

25

total fees that will be paid in those systems

will be lower becausethe people may have lower

incomes, lower wealth, what have you. Whereas

the areasthat are lighter green, if it turns
out to be the case -- I think this would be one

of the fixed effects in these regressions
income was higher than if the complementof

stations -- of programs is such that Devotional
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1 is lower relative to sports, say, then you

2 would have more money flowing in in terms of

3 royalties, which are a function. of receipts, as

4 you acknowledge. You have more money flowing

5 into the pool of royalties coming from the

6 areaswhere people have not only a higher

7 willingness to pay, but more importantly, an

8 ability to pay, which gets translatedinto
9 higher fees and maybe also just more people,

10 becausethat amount is then multiplied by the
11 number of subscribers;right?
12 So you end up having a lot of people

13 paying somewhatmore, comparedto people in the

14 darker green that arguably -- not necessarily
15 the case, becausewe are looking at correlation
16 here, not causation-- arguablypeople who are

17 paying less, becausethey would have paid a lot
18 more if they could, but they didn'.

Isn't that what the Waldfogel

20 regression.,in part, is showing us? So value

21 comes out not of just a revealedpreferencebut

22 a revealedability to pay.

23 MR. MacLEAN: It is possible that you

24 could get a correlationbasedon an ability to
25 pay. But it is also possiblethat that
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variation could tell you somethingabout value,

althoughyou do have to make a couple of

inferential leaps.
However, a lower payment does not mean

a negativevalue. And that's the key point
here. That -- this is exactly tbe point that
Dr. Erdem made when he was testifying. If you

simply multiply that coefficient by number of

minutes, you are implicitly saying if I find a

negativecorrelation -- that is to say if I

find that low-receipt systemsare

retransmittingmore of this kind of minutes of

programming - - that is not lower value; that is
negativevalue. That is what that
interpretationwould implicitly say.

So yes, you'e right. And like I

said, there is some information about the

characteristicsof tbe system. And there may

be, if you make enough inferential leaps, some

ways to get from those characteristicsof the

system to get to somethingthat has something

to do with value. But that is not tbe way that
any of these regressionsare interpreting their
coefficient. And that's tbe point I want to

25 make.
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If I could go quickly to page 14,

2 slide 14. I want to make the point that
3 Dr. Crawford's regression-- actually, the

4 point was made that it gives positive and

5 statisticallysignificant correlationsfor
6 everybody. Not true.

Actually, let's go to 13, first. Once

8 you apply the level shift that we discussedad

9 infinitum during his oral testimony, what you

10 will find is that he would find a negative

11 correlationwith respectto ProgramSuppliers,
12 Public Television and Devotional Claimants once

13 you apply the statisticallysignificant
14 coefficient for nonduplicatedminutes. This is
15 precisely -- and next slide -- you could

16 actually do the exact same math with the number

17 of distant signals in his so-calledinitial

20

21

22

23

25

analysissimply by dividing that coefficient by

262,800. The point is -- and you get
essentiallythe same result.

If we go to the next slide, please.
This is the very issue on which Dr. Crawford

admitted that he is not sure that his shares

are correct. And there at the bottom: "And

you are not sure that you don'? And I am not
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sure that I don ' . " That i s, I don. ' agree

with me that be should have taken into account

that level shift.
PTV bas said, no, Dr. Crawford did. not

admit that bis shareswere wrong in
calculating. "I consider them both reasonable

justifications. I don't think Dr. Israel was

wrong in particular or that I was wrong in
particular." That is from PTV Findings of Fact

responses.
Next slide. Here is the full quote.

"I think they are -- I consider them both

reasonablejustifications. I don't think he

was wrong in. particular or that I was wrong in
particular."

"Question: Actually, you don't know

if you are wrong; right?"
"Answer: Yes."

Now, I agreewith Mr. Stewart when he

says it would have been appropriate, for
example, for ProgramSuppliers to withdraw its
viewer bours study under the circumstances.

And I would submit that Dr. Crawford'

regressionshould be put in that same boat.
He doesn'tknow if his sharesare
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correctly calculatedpreciselybecausebe

doesn't -- be did not consider tbe fact that
when be controlled for tbe number of distant
signals in his so-called initial regression,
and tbe number of unduplicatedminutes in his
alternativeregression,that that is measuring

tbe coefficient, tbe correlation, when you add

a minute of programmingwhile taking away a

minute of anotherkind of programming -- in bis
casenetwork programmingor unduplicated
network programming, which as we said is
actually quite valuable, but gets a negative
coefficient.

If you interpret these results -- a

negativecoefficient as negativevalue, this
would imply that the entire royalty funds

should go to sports, CTV, and Canadian, and

that is an absurd result.
And finally, if I could ask quickly to

look at slide 21. And this gets to tbe

questionthat I was saying earlier. There is a

difference in how Dr. Crawford controls for
subscribersand how Dr. Israel controls for
subscribers.

Dr. Crawford failed to account for the
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fact that his dependentvariable is log

transformed. And becausethat is going to

relate to subscribers,as you said, the fee is
going to relate to subscribers,he should have

log transformedhis independentvariable for
the number of subscribersif he is going to

interpret it that way.

So therefore, if you were to reject
everything I have said about the reasonthat
these regressionsare not usable, and if you

were, therefore, to adopt Mr. Stewart's
suggestion.that you should split the difference
betweenBortz results and regressionresults
here, this 6 percent is the lower number that
you should use for CTV in making that
regression. When you correctly control for the

number of subscribersand otherwiseadopt

Dr. Crawford's interpretationof the regression
results, CTV is highly sensitive to this
number-of-subscriberscontrol.

They say all you are doing is
replicating the fee formula. That's the

purposeof a control. To remove the influence
of a variable. To remove the influence of a

variable so you can isolate the influence of
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1 other variables. If you accept this
2 interpretation, then use the lower number for
3 CTV.

I'e also made the point -- and the

10

12

13

15

16

17

18

19

20

21

22

23

25

Judgesare very familiar with it by now, I

won't belabor it becauseI'm out of time

Dr. Crawford's regressionis selected. What

this means is he tried other regressions. He

rejectedthem becauseof their results.
Statisticianscall it phantomdegreesof

freedom. To put it in more layman's terms,

it's just a statisticalway of saying if you

look for something, you are going to find it.
There are millions or even billions,

dependingon how you count them, of different
possiblesolutions. The answers, the results
you get are highly sensitive to what you

select. And if you'e selectingyour results
your model basedon results, you can

corroborateanything. I'm not saying he did it
in bad faith. You could do it in bad faith;
you could do it not in bad faith.

If you look at these results and say

these results don't meet my expectations,let'
make this change. Ah, that's more like it.
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1 Let's make this other change. Ah, that'swhat

2 I was expecting to see. There must have been

3 somethingwrong with my prior regression.
If I'm doing that -- change, change,

5 change, change, change -- you get to the point
6 where: Oh, this is what I was expecting to

7 see. And then you stop, becauseit's always in
8 the last place you look for it.

And Dr. Crawford, unlike the other
10 witnesseshere, did not then do some

11 sensitivity tests. Unlike, for example,

12 Dr. Israel whose sensitivity tests showed that
13 in the presenceof geographiccontrols, CTV and

14 sports both become statistically insignificant,
15 CTV becomingnegativelystatistically
16 significant.

If you were to adopt Dr. Israel's
18 regressionas a corroborativetool, you should

19 just go aheadand allocate the entire pool to
20 ProgramSuppliersand PTV, becausethey are the

21 only ones who get positive and statistically
22 significant resultsunder that regression.
23 JUDGE STRICKLER: Refreshmy

24 recollection. Are you saying that Dr. Crawford

25 did no sensitivity testing or did different
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1 sensitivity testing than Dr. Erdem?
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MR. MacLEAN: When I asked

Dr. Crawford about what sensitivity testing he

did, he referredback to tbe earlier
regressions.

JUDGE STRICKLER: Are you talking
about tbe ones that were not produced?

MR. MacLEAN: The ones that were not

produced. Tbe ones that be consideredand

rejectedand then led ultimately to tbe

evolution through a selectj.on process'to 'tbe

final regressionsthat be presented.
JUDGE STRICKLER: So it's your

understandingthat in the record we have no

record 0f his sensi' ivity analyses?
MR. MacLEAN: That is absolutelytrue.
ln conclusion, your Honor, we propose

using tbe Bortz results, modified as necessary
basedon the Horowitz results and the

McLaugblin adjustments,as indicators of tbe

direction and magnitudeof potential biases.
Tbe one hypothesisabout a bias in.

favor of tbe Devotionals that has been proposed

bas not been established. Dr. Erdem proposed

his quality of means test, which shows no
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statisticallydetectablesystematicdifference
across the years. It is nothing but a

hypothesis.
We are the Devotional Claimants. We

believe in the scientific method and we

proposeda test. JSC has found some faults, or

has raised some alleged faults with this test.
But here is my final question. I will leave it
with that. Where is their test?

We don't think the Judgesshould

speculate. The Bortz resultsprovide

reasonableresults. The Horowitz survey

provides a reasonablebasis in which to examine

the possibledirection and magnitudesof

potential biases. And between. those results,
we believe there lies the best possibleanswer

that the Judgeshave before them.

JUDGE BARNETT: Thank you,

Mr. MacLean.

20

21

MR. MacLEAN: Thank you.

JUDGE BURNETT: By my reckoning, we

22

23

25

have a little over an hour in rebuttal time.

So in order to give the court reportersan

opportunity to -- plus we have initial argument

from ProgramSuppliers.
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MR. GARRETT: They waived.

JUDGE BARNETT: They waived? Thank

3 you. That is very thoughtful.
At any rate, it is early. But we'e

5 going to go aheadand take our recessnow so we

6 can get the court reporterssorted. Then we

7 will come back and hear from ProgramSuppliers

8 and take rebuttal. It is not necessarythat
9 you use all of your reservedrebuttal time, but

10 it is there.
MR. STEWART: Your Honor, in light of

12 Mr. MacLean having gone over his argument time

13
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20
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by eight minutes, we are going to ask for
additional time to respondbecausehe we would

like to have additional time to rebut or 15

minutes -- 16 actually.
JUDGE BARNETT: You have 16. See what

you can. do with it. Mr. McLean's transgression
I think was Judge-created. But we will see how

it goes.

JUDGE STRICKLER: There is a lot of

that going on.

(A recesswas taken at 1:38 p.m.,

after which the trial resumedat 1:47 p.m.)

JUDGE BARNETT: Pleasebe seated.
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10

Good afternoon, Mr. Olaniran.

MR. OLANIRAN: Good afternoon, Your

Honor. My name is Greg Olaniran, for the

record. It's very interestingcoming in so,

the last speaker.
JUDGE BARNETT: I didn't ask. Are you

hoping to reserveany time for rebuttal?
MR. OLANIRAN: I believe ten minutes.

JUDGE BARNETT: Okay.

MR. OLANIRAN: If any. Being the last
11 is also a disadvantage,to be the last.
12 MR. LAANE: Your Honor, I'm not sure

13 there'sany real distinction becausethe way we

14 set up the scheduleis ProgramSuppliers is
15 going last on their initial closing but first
16 on their rebuttal. So it's all sort of the

17 same thing.
18

19

20

21

22

23

24

25

JUDGE BARNETT: If that'syour

agreement, I don't think that -- I have trouble
with that concept, but if that'syour

agreement,that's fine.
So go ahead, Mr. Olaniran.

CLOSING ARGUMENT BY COUNSEL FOR PROGRAM SUPPLIERS

MR. OLANIRAN: Thank you, Your Honor.

I was saying it's very interestingjust
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listening to all of the different views on

viewing, and I will try to -- in the course of

my presentation,try to addressas many these

issuesas I can.

I think it's a line from Invictus that
said somethingto the effect of my head is
bloody but unbowed. And that's sort of how I

feel when both Mr. Stewart and Mr. Garrett talk
about viewing and Dr. Gray's work, and

hopefully I'l get to addresssome of those

also.
I won't spend time talking about who

we are and the Claimants that we represent. I

think Ms. Jane Saunders'estimonycovers all
of that, but it is worth noting that under our

umbrella of rightsholders,you will find not

only, you know, Claimants like Viacom and

Disney and NBC Universal; you will also find
our syndicatedClaimants that representthe

National BasketballAssociation, Major League

Baseball, National Hockey League, and I believe
the NFL also. Our claim also includes

Commercial Television station-producedprograms

that are consideredpart of the -- they are in
the ProgramSuppliers'efinition.
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So we speak for hundredsof copyright

holders and including some of our adversaries,
to some extent.

Tbe parties agree that tbe standard

for allocating royalties is the relative
marketplacevalue. And ProgramSuppliershave

always understoodthat their marketplaceas a

hypothetical one where the contemplated

transactions,tbe buying and selling of

distantly retransmittednon-networkprograms,

occur absent the compulsory license, Section

12 111.
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Tbe relative marketplacestandard
sounds simple enough, but as you can tell, with

five different methodologicalapproachesto
their standard, it may not be so simple at all.

And if you recall, in my opening

statementin what seems like decadesago, I

urged you to evaluatethesedifferent
approachesto determinewhether they constitute
evidenceof relative market value standard.

I urge you to considerwhether each

approachpurporting to representrelative
marketplacevalue would be merely theoretical
or abstractas opposedto practical and
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1 applicable to tbe hypotheticalmarket. In

2 other words, I -- I urge you to ask the

3 questionbow would evidencepurporting to

4 follow that standardstack up againstevidence

5 of how tbe market would operateabsent tbe

10
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compulsory license?
And we believe, ProgramSuppliers

believe, that the evidence that best answers

that question is ProgramSuppliers'iewing
methodology. We ask you to find that viewing

methodologymost directly and most persuasively
encapsulatesthe relative marketplacevalue

standard.
I plan to presentour argumentsin tbe

following order, time permitting. Discuss the

legal lens through which we believe that tbe

Judgesshould evaluatethe competing

methodologicalapproaches,discussthe record

evidencewith respectto the hypothetical
marketplace,discussour view and evidence

presentedin this case and why that evidence

best fits tbe hypotheticalmarket, discuss

survey evidenceand tbe -- and the argument

against survey evidenceas evidenceof market

value, and finally discuss fee-basedregression

Heritage Reporting Corporation
(202) 628— 4888



4529

1 presentedby Drs. Israel and Dr. Crawford and

2 their inherent flaws that make them unreliable
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evidenceof market value.

I -- I want to start with the

discussionof tbe law, and I start with Section

106. Section 106 of tbe Copyright Act vests
the copyright owner with certain. exclusive

rights. For copyright owners of motion

pictures and other audiovisualworks, tbe

exclusive rights include the right to perform

their protectedworks publicly. It's tbe right
of public performance.

The languageof Section 106 which

referencesmotion pictures and audiovisual
works means that movies and other programsat
issue in this case fall within. those

definitions and enjoy the protectionof

Section 106.

If CSOs'istantretransmissionof a

broadcastsignal contains theseprotected
works, it's consideredpublic performanceof

tbe programs. Becauseof tbe rights granted
I'm sorry, it's consideredpublic performance

of the programs. Becauseof the works

becauseof the rights granted, the copyright
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1 owners under Section 106, in order to broadcast

2 a station on. a distant basis, the CSO would

3 need to obtain the licensesfrom the many

4 copyright owners of the programsaired on that
5 broadcaststation.

Section 111 was enactedin significant
7 part to avoid the transactioncosts that would

8 be associatedwith the licensesneededby the

9 CSOs to publicly perform the works of copyright

10 owners, of programs that are on the stations.
Section 111 is a limitation of

12 Section 106 exclusive rights of the copyright

13 owner in that the copyright owner of the

14 program does not grant the CSO the license to
15 publicly perform its work. Instead, it is the

16 statutory license that accords the CSO the

17 privilege of public performanceof the

18 copyright owner's programs embeddedin the

19 distantly retransmittedstation.
20 The fees at issuehere are

21 compensationfor exploitation of the copyright

22 owners'ork. Understandingthat relationship
23 betweenthe Section 106 and 111 bearsdirectly
24 on the relative marketplacevalue standard.

25 In evaluatingthe different
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1 methodologicalapproachesthat are presented

2 here, we must keep in mind that the fees at
3 issue here are compensationfor exploitation of

4 the copyright owners'orks,work or works. In

5 this case, those works are the programs that
6 are carried in the signals, the programs embed

7 the in the signals carriedby the CSO.

We should also keep in mind that the

9 Section 106 -- that Sections106 and 111 do not

10 grant exclusive rights to programbundles,

11 whether those bundles are in the form of

12 program categoriesagreedupon by the parties
13 here, whether those bundles are in the form of

14 bundlesused to presentthe results of certain
15 methodologiespresentedin this proceeding,or

16 whether thosebundles are in the form of

17 television channelsas is the case, for
18 example, with Canadianand Public Television.
19 It is the works that are embeddedon

20 those distant signals that are entitled to
21 compensationthrough this allocation
22 proceeding. And the fact that the works are

23 presentedin some organizedform for the

24 benefit of this administrativeendeavordoes

25 not remove that fact or the applicability of
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1 the law.

JUDGE STRICKLER: You'e saying it'
3 okay to have thesecategories,which are sort
4 of the antithesisof having eachprogram

5 being -- receiving value in and of itself as we

6 do in a distribution proceeding?

MR. OLANIRAN: That's correct. But

8 the parties are organizedin a way that makes

9 it convenient to make this cases,but that does

10 not remove the fact that it's the work that'
11 being compensated.

JUDGE STRICKLER: But we -- but here

13 we compensatebasedon bundlesof works,

14 bundles, bundled into program categories. So

15 you'e saying bundling is good for the purposes

16 of transactingbusiness,if you will, under

17 Section 111?

MR. OLANIRAN: Nell, my point is that
19 bundling is an administrativeconvenience.

20 Each -- eachbundle, I could come in ten years

21 from now and reorganizein some other way as

22 whatever the market allows me to do, in some

23 other way, whatever -- however it'
24 administrativelyconvenient. Let's say two

25 program categoriesmerge five years from now.
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1 And you still have to figure out what to

2 compensatethe individual copyright owner or

3 copyright owners, whether they have one work or

4 whether they have 100 works.
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So the bundles themselveshave no

value, are not protectedby the law. Their

works are protectedby tbe law.

So tbe point ultimately is that if you

extend that logic, any methodologythat claims

to -- to claims that are presentedrelative to
marketplacevalue here but does so only as to
bundles of programmingand provides no methods

for valuing individual programs as falling
short of tbe mark.

And then keeping that understandingin

mind, 1 want to now turn to tbe hypothetical
market itself. And in our view, this
proceeding, we think, bas provided what we

think is by far tbe best articulation of tbe

hypotheticalmarket, as comparedto, say, the

last two Phase I proceedings.
While those proceedingsadopted

relative marketplacevalue standardsand both

purported to rely on tbe hypotheticalmarket

absentSection 111, neither actually
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1 articulatedthe critical elementsof the market

2 structureand how tbe various methodologiesfit
3 within those market structures.

Ne know how the current regulated
5 market functions. I think it's on tbe slide.
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This is carriageby tbe CSO. There'sno

negotiating for tbe carriageparts. And the

the fees that are paid are paid by the CSOs to
tbe Copyright Office.

And so in that previous slide, the CSO

pays -- the copyright owner grants tbe right to
broadcastor to air tbe program within a local
market, and tbe broadcasterpays some licensing
fee. They have some sort of arrangementin tbe

market for tbe right to retransmitwithin the

local market.

In the -- in tbe -- under Section 111,

the CSO bas tbe right to retransmitall of tbe

programsbundled in the channel out of market,

the CSO pays the Copyright Office, and the

copyright owner -- this would be considered

additional exploitation of the copyright
owner's work, and we come bere for a few months

to try to figure out how tbe copyright owner

gets compensatedfor that additional
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exploitation.
And it's really critical that we keep

in mind that it's the copyright owner that'
being compensated,not groups of programming,

unless there'sgroups of protectedprogramming

owned by the copyright owner. But the fact
that we are organizedas ProgramSuppliers or

Joint Sports Claimants is completely irrelevant
to the compensationscheme. What's most

important is compensatingthe copyright owner.

So this is how the current market

works. So what are the elementsof the

hypotheticalmarket structureand how would the

market function? According to the testimonies
of Drs. Gray and Dr. Crawford and one of the

few instancesthat they actually agree, the

transactionsto determine the relative market

values of the programswould be free market

transactionswhich will ensurethe copyright
owners get a streamof income to cover the

exploitation of their works by CSOs in distant
markets.

In terms of the carriageof the -- in

24 terms of carriageof distant signals, the

25 current form, they both agree that the current
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form of carrying signals will continue as it
does exist in the current market. However,

becauseSection 111 will not exist, rather than.

statutorily prescriberoyalty fees, there will
be a market price for distantly retransmitted
programs, which means that there will be no

governmentalinvolvement in a negotiation
between the buyers and the sellers of

programming. The players in the transactions,
rather than the Judges,will make their own

financial arrangements. Also, the buyers would

have no compulsion to buy and the sellerswould

have no compulsion to sell. But both would

have reasonableknowledge of relevant facts.
Now, Drs. Gray, Dr. Crawford,

Dr. Erdem also agree as to how the market will
function. The hypotheticalmarket, they agree,

would consist of two markets, a primary market

and a secondarymarket. In the primary market,

the broadcasterwould negotiatewith the

copyright owner for dual rights. The first
right would be the right that it has under

Section 111 to carry -- to air -- for the

broadcaster,to air the programming locally.
The secondright would be the right
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1 that the copyright owner would grant the

broadcaster-- the copyright owner would grant

3 the broadcasterthe right to grant
4 retransmissionrights. I hope that'snot too

5 confusing.
So the broadcasteracquiresdual

7 rights from the copyright owner in that primary

10

12

13

15

market. In the secondarymarket, the CSO would

negotiatewith the broadcasterto acquire the

right to distant retransmissionof the
broadcaster'ssignal, which

JUDGE STRICKLER: Can we see the slide
just before that for a second?

MR. OLANIRAN: Sure. Is that the one?

JUDGE STRICKLER: That's the one.

16 Okay. Thank you.

17 MR. OLANIRAN: So in the secondary

18 market, which I think is the slide we'e now

19 looking at, the CSO would negotiatewith the

20 broadcasterto acquire the right to distant
21 retransmissionof the broadcaster'ssignal.
22 And if you recall, at this point, the

23 broadcasternow has the rights from the primary

24 market grantedby the actual the copyright
25 owner or owners that make up the bundle that is
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1 the television channel.

JUDGE BARNETT: So in your

3 hypotheticalmarket, the CSO still has to buy

4 the complete signal of eachbroadcaster;they

5 can't pick programby program?

MR. OLANIRAN: That's -- that'
7 correct. And I think that's sort of the

8 predominantthinking on the economiststhat
9 actually commentedon it.

10 And one way to think about it is how a

11 CSO -- what would a CSO do with an individual
12 programunlessmaybe the CSO is building a

13 station or network of some sort, in which case

14 they can go direct to the copyright owner. But

15 for broadcaststations, but for retransmission
16 of broadcaststations, which is sort of the

17 realm that we'e in, unless the CSO is actually
18 building or creating its own broadcaststation,
19 there will be no need., I think -- there will be

20 no need for the CSO to buy direct from the
21 copyright owner.

22 And I think the same efficiencies that
23 createdSection 111 to some extent probably

24 would still -- would -- would sort of dominate

25 whether or not a CSO would go buy programs
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1 directly.
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And so the -- so with the negotiation
between.the CSO and the broadcast-- and the

broadcaster,it would occur in the secondary

market. And so the market value of the right
that's granted the broadcasterin the primary

market will be determinedin that primary

market becausethat needs to be determinedin

order for the broadcasterto have the right to

grant retransmissionrights to a CSO or CSOs

that wish to retransmit the entire signal.
And that -- that transactionwould be

in the form of -- according to Dr. Gray, would

be in the form of a surchargeor premium, some

sort of two-tier compensationscheme.

In. the secondarymarket negotiations,
the broadcasterwould seek to recoup the

surchargeor the premium it paid to the

individual copyright owners in the primary

market through the transactionwith the CSO.

Now, this -- this articulation of the

free market is not entirely novel. As a matter

of fact, this is what was characterizedby the

Register in a Section 302 report to Congressas

sub-licensing. And I think we cite to that in
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1 our proposedfindings. So it's not entirely
novel, but it makes sense.

So given that the value to be

4 determinedin the primary market for
5 exploitation of the copyright owner's work,

6 given that that value has to occur, so the

7 questionthen is what is the most appropriate
8 approachfor determiningthe value in that
9 market when the copyright owner, on whose

10 behalf this schemethat we'e in really is set
11 up -- and to some extent the CSOs also, but in
12 terms of the allocation of royalties, it really
13 is in the copyright owner's interest -- so the

14 question is what's the most appropriate
15 methodologythat speaksto that -- that -- the

16 copyright owner's interest?
And it is our view that it is viewing.

18 And why is it viewing? Many witnesseshave

19 spoken to why viewing matters, in generaland

20 in this particular context.
21 The most fundamentalreason-- and I

22 think it was Mr. Dove that spoke earlier. The

23 most fundamentalreasonto acceptviewing or to
24 considerviewing is the fact that copyright

25 owners or content creatorscreatecontent for
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television to be consumedby an audience. If
there is no audience, there'sno vision part of

the television. For that is the purpose.

So to constructa relative marketplace

value of programswithout regard to whether

people are watching those programsor not is
meaningless.

Mr. Lindstrom, who is an expert in

9 market researchand with particular expertise
10 in custom audienceresearchanalysisand who

11 worked at Nielsen for almost 40 years,
12 testified that viewing is the currency of the
13 marketplace. He testified that a broadcasters,
14 CSOs, MSOs, cable networks, other media

15 entities, rely on viewing for severaldifferent
16 reasons,not necessarilythat have anything

17 not necessarilybecauseof advertising.
18

19

20

21

22

23

25

And I wanted to speak really
quickly -- I know there has been this sort of

idea that the viewing that ProgramSuppliers
have presentedin this proceedingis not

actually viewing as known in the industry, and

if anyone that has taken that position probably

doesn'tunderstandwhat Mr. Lindstrom does.

Mr. Lindstrom is not in the shelf of
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just buying and selling ratings. His job, as

he described, is to meet with clients,
determinewhat their needsare, and figure out

the best way to cull from existing databaseor

databasesthe information that the client is
seeking. And he understandsall the various

databases. So in our case, he performs custom

analysis.
According to Ms. Hamilton, a witness

with severalyears as a CSO, she testified that
viewing matteredin selectingdistant signal
carried and that she thought that viewing

matteredin selectingdistant signal carriers
that she thought would best contribute to the

subscriberattraction.and retention.
16 CTV witness, Ms. Burdock, testified
17

18

19

20

that viewing -- that viewing matters to
determiningwhat a station would pay to acquire
the rights to air a program. That really goes

to the primary market transaction.
21 It has been mentionedthat viewing

22
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only matterswhen there'sadvertising, so that
in the hypotheticalmarket, there would be no

advertising, so viewing would not be necessary,
but the no advertising -- the -- the -- the
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1 notion that advertisingwould be somehow

2 prohibited absentSection 111 really
3 misunderstandswhat a hypotheticalmarket would

4 look like.

10

12

13

15

16

17

18

19

20

21

22

25

Advertising is not .allowed in the

regulatorycontext becauseof the law itself.
If the law goes away, then there'sno

prohibition on advertisingand creative
businesspeoplewill figure out a way to -- to

use it for that purpose, to use whatever the

market allows for that purpose.

JUDGE STRICKLER: Wasn't there also

testimony, though, that even if the

hypotheticalmarket did allow for advertising,
local advertisingreplacement,that tbe sliver
of viewing of distantly retransmittedstations
is so low that advertising revenuewould be

sort of a de minimis proposition?
MR. OLANIRAN: That's true. There was

testimony to that effect. But that also
while it may be true, there was no quantitative

there was no information to quantify what

that would look like. But I would also -- I

submit to you that the -- the significanceof

viewing goes well beyond advertising.
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If you look at Mr. Pasquale's

2 testimony, he was the one that talked about

3 premium cable channelslike HBO who studied
4 advertising, specifically to predict whether or

5 not they'egoing to lose subscribers.
And -- and that'svery important. So

7 here'sa premium channelwith no -- with no

8 commercial advertisingwithin programs that'
9 still buying viewing information becausethat

10 viewing information, they can study becauseit
11 goes to whether or not their subscribersare

12 going to stay becausethere'sa correlation
13 betweendeclining viewing and subscribership.

On cross-examination,Mr. Trautman

15 also talked about how, in his consultingwork,

16 he relied on viewing data to determinethe
17 value of programming. Mr. Sanders,an SDC

18 witness, said that viewing metrics would be a

19 componentto determiningwhat programsa CSO

20 would select to fill in the slots for each

21 selectedcategoryof programming.

22 Dr. Erdem, anotherSDC witness,
23 admitted to using viewing not only in the

24 distribution proceeding,which is I think the

25 -- a distribution proceeding, if you will.
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So there'sno question that viewing is
important and critical, at least in our view,

to value of a program.

So now let's talk about Program

Suppliers'ethodology.Dr. Gray presenteda

regressionanalysis, which predicted.the value

of each quarter-hourof programmingon each

station in a random sample of stationshe

selectedfor each year, with the exceptionof

WGNA.

It's really misleading to characterize
Dr. Gray's work as just viewing, as if he just
took a bunch of minutes, added them up,

organizedthem into various program categories,
and got these results. It really is
misleading.

The fact that it's a multiple
regressionanalysiswhich employs multiple
variables, which in his view would have been an

indication of -- an indicia of market value in
a hypotheticalmarket. For eachyear from 2010

to 2013, Dr. Gray's regressioncalculateda

mathematicalrelationshipbetweendistant
viewing for a program and the measureof local
viewing for the program, the total number of
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distant subscribersfor that station, the time

of day the program aired by quarter-hour,and

the type of program aired. Those are four

different variables that he used.

The results of his analysisare

presentedin Table 2 of his testimony. For the

regressionanalysis, Dr. Gray relied on four

major data sources: the Nielsen viewing data,
CDC's carriagedata, the Gracenoteprogramming

data, and the CRTC logs. Now, there are two,

maybe three major criticisms that have been

made in. this proceedingof the Nielsen data
relied on by Dr. Gray. The first was that he

should not have used the NPM data becausethe

NPM databasewas designedfor national, not

local, viewing.

But none of the critics have

Mr. Lindstrom's -- the benefit of

Mr. Lindstrom's 40 years of experienceworking

with clients on custom analysis.
Ms. Shagrin, who testified against the

use of NPM, left Nielsen almost 20 years ago.

Moreover, it was Mr. Nielsen. who met with MPH,

understoodwhat MMA wished to do, wished to
constructwith regard to viewing, and
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1 recommendedthe database.
JUDGE FEDER: I think you meant

3 Mr. Lindstrom, not Mr. Nielsen.
MR. OLANIRAN: He might have met with

5 Mr. Nielsen.
JUDGE STRICKLER: I think when, he rips

7 off the mask.

(Laughter.)

MR. OLANIRAN: Mr. Lindstrom also
10 testified that the NPM is appropriate,even if
11 you view the NPM as a national database. And

12 it is appropriatebecauseit is by far the best
13 methodology, the best technology, the best
14 method, the most consistentdata collection
15 processfor measuringTV usage.

16 And he also did testify that there is
17 some overlap between -- there are LPMs, local
18 people meters, that actually contribute to the

19 data that'spublishedfor NPMs. He also said
20 that the NPM databaseis basedupon viewing

21 that'sbuilt up from very localized levels, but

22 it's -- and he was emphatic that it's the

23 aggregationthat'smost important.

24 Arid his view was that if you believe
25 -- if you believe in sampling, you also have to
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1 believe in the NPM databasethat the NPM

2 databaseis a good measureof viewing. That

3 was Mr. Lindstrom's testimony.

BecauseMs. Shagrin left Nielsen

5 almost 20 years ago, I think it's reasonableto
6 infer that she may not necessarilyhave been

7 familiar with some of the technological
8 advancementsor methodologicalchangesthat
9 happenedthat improved the NPM data and

10 improved the applicationof the NPM data.
I also want to note that although

12 Mr. Nielsen -- Mr. Lindstrom is no longer at
13 Nielsen, but he did say that he was -- he did

14 mention that he was appearingon behalf of

15 Nielsen and that he was appearingwith the full
16 support of Nielsen, even though he no longer

17 works there.
18 So the secondcriticism is the data
19 itself, is about the data that Dr. Gray used

20 itself. And the criticism that there were a

21 lot of zero cells. And some of the witnesses

22 didn't quite grasp what zero cells meant. And

23 there was this sort of hullabaloo about the

24 fact that there were a lot of zeros.
25 But distant signal viewing, in
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general, I mean, both Dr. Gray and Mr.

Lindstrom testify to this, is not a lot of

viewing. And so the data, you would expect,

would be sparse. And, in fact, Mr. Lindstrom

said that, you know, this is not unusual at
all, that you would have, you know, a small

audienceof distant viewing. It's to be

expected.
And it's the sparsenature of distant

viewing data that necessitatedthe regression
analysis in the first place. If we had all the

data, then we wouldn't need to make predictions
about who would view and who wouldn't view.

That's the purposeof the regressionanalysis.
And what -- and what endedup

happeningis that with the regressionanalysis,
you actually wind up with a more robust

analysisof viewing than. perhapsyou would have

without one or by simply using the limited
number of data that was available from this.

So the -- the biggest, perhaps,
criticism specific to this proceedingis the

absenceof WGNA distant viewing data. And our

responseto that is that -- and the argument

goes that the data is wrong and therefore
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1 unreliable. The data that representsthe input

2 into the regressionmodel is data that concerns

3 all of the stations in Dr. Gray -- that are

4 it's data that is supportedby all of the

5 stations -- I'm sorry, let me rephrasethat.
6 The data used -- the viewing used in Dr. Gray's

7 model is the data for all of the non-WGNA

8 stations in each of Dr. Gray's sample.

So to the extent that we'e talking
10 about that data, that data is reliable.

Now, 1 know that Mr. Garrett referred
12 to some comparisons,excuseme, with regard to
13 ProgramSuppliers'ompensableprogrammingon

14 WGNA and so on and so forth. However, that
15 isolates the activity on WGNA with regard to
16 comparisonsbetweenProgramSuppliersand JSC

17 and perhapssome of the other Claimants.

20

21

22

23

24

25

What it doesn'tdo is put that
comparisonin the context of total distant
viewing or total distant -- or of viewing of

total distant viewing of compensableprograms.

There'sa reasonfor that, that -- why that
effect of the absenceof WGNA is not

quantified.
As Mr. Lindstrom said in his
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1 testimony, he said that programson WGNA during

2 2010 through 2013, the programswere very

3 small. Dr. Gray, I think, said there was

4 dramatic decline in compensableprogrammingon

5 WGNA over time, such that it has become

6 increasinglyless and less important.
Arid let's be clear, the frequent

8 carriageof WGNA -- I think it was Mr. Trautman

9 when I cross-examinedhim about that, about

10 whether or not there'ssome legacy carriage
11 associatedwith different events of the

12 carriageof WGNA, he said there could be.

13 And, again -- and the fees, the

14 royalty fees associatedwith WGNA, we believe
15 is the relic of the compulsory licensing scheme

16 becausegiven the size of -- the size of

17 compensableprogrammingon WGNA as observedby

18 Mr. Lindstrom and Dr. Gray over a period of

19 time, it would be unreasonableto expect that
20 there would be a material impact of some sort
21 becauseWGNA is somehownot part of the total
22 pool of stations in the sample -- WGNA viewing

23 is not part of that.
I also should mention that reliance on

25 Dr. Gray's work, however you choose to rely on
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it, given I think he said -- he said that the

results that he presentsare within his own

zone of reasonableness,we do referencethis in

our brief, that it's not arbitrary for
decision-makersto rely on and accord weight to

uncorrectedNielsen data in their
determinations,especiallywhen Nielsen numbers

are used as referencepoints for determining

allocation of awards in connectionwith other
evidence.

You will find that referencein -- I

think it's National Associationof

Broadcasters,146 P.3d 907, and the pinpoint
cite is 931 through -- 931 to 932. And that
was the appeal of the 1990-'92 Phase I

allocation.
And that was the casewhere NAB argued

that uncorrected-- that the CARP could not

rely on uncorrectedNielsen data. And if you

find your way to that report, you'l see

familiar names, Mr. Stewart, Mr. Garrett,
Mr. Satterfield, and. Mr. Cosentino.

So this argument is not entirely
meaningless. This will not be the first time

that the decision.-makerswould actually look at
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1 Nielsen data that parties argued is incorrect
2 and unreliable.

But -- so at the -- even with all of

4 this criticism about the data, about whether or

5 not the data is complete or not, we still
6 argue -- we contend that Dr. Gray's analysis is
7 very robust. He sampledapproximately150

8 stationsper year. He used 17.4 million
9 observationsof quarter-hoursof compensable

10 programming for that four-year period. And

11 that's about 4 million observationsof the

12 premium periods per royalty year.
So when you combine the non-recorded,

14 the so-calledzero cells, with the recorded

15 viewing together, you had data from Nielsen for
16 approximately, accepting, which I think most

17 econometriciansdo, acceptingthat the zero

18 cell actually constitutesdata, non-recorded

19 viewing constitutesdata, so you have data for
20 about 70 to 80 percentof the quarter-hours
21 Dr. Gray was analyzing and for eachyear
22 predicteddistant viewing by cable subscriber
23 householdsof TV stations for each quarter-hour

24 of the day for sevendays of the week and 365

25 days per year for eachyear from 2010 to 2013.
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I am pressedon time, so I 'm going to

do it really quickly. I want to talk very

quickly -- I won't spend a lot of time on.

Mr. Horowitz's testimony, only becauseto some

extent, the criticism -- I want to spend time

talking about Bortz a little bit, but from our

view, the -- the high mark with regard to
Mr. Horowitz's testimony and his methodologies

is that we think it is better done than Bortz

survey. We think that creating the other
sports category, enhancingthe program

definition with examples, customizing the
questionnaireto focus only on signals carried
by respondents'ystem,reminding the

respondentsnot to assign.any value to
substitutedprogramming, and having the ability
to compare the Horowitz and Bortz.

Now, having the ability to make

19 comparisonbetweenthe Horowitz and Bortz

20 surveys also allowed us to understandeven

21 better the challengesin generalwith surveys

22 and specifically with the Bortz survey.

23 It also allowed us to determine the

24 extent to which live team sports programming

25 was overvaluedunder the Bortz survey, and to
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the extent that it absorbsa portion of the

other sports, which is otherwise in there for

the benefit of ProgramSuppliers. Also to the

extent Bortz resultsundervaluethe Program

Suppliers categorybecauseof its failure to

not -- to exclude other sports.
Now, just I want to speedthis up a

little bit and talk about some of our problems.

I think we completely, completely and

wholeheartedly,support some of the criticisms
that were raisedby Public Television Claimants

insofar -- not for PTV specific ones but the

ones that are in general are the problems with

Bortz, but I want to mention a couple others
before my time is up.

Our view is that Bortz does not

representevidenceof marketplacevalue for a

host of different reasons. Ne have agreement

with two witnessesthat told us what the market

what the market would look like, although

they disagreeon how they would construct the

value. But we do have some sense, a better
sensethan I think was discussedin the

determinationsin '8 and '99 and 2004, of what

25 the market would look like.
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It is clear, though, that as far as

2 this record is concerned, the Joint Sports

3 Claimants, all Bortz, have not articulated.
4 preciselybow the Bortz survey would work in a

5 hypotheticalmarket.

10

12

13

14

15

16

17

18

19

20

21

22

23

24

25

And to start with, Joint Sports

Claimants have -- there are severalproblems

with Bortz, and I think I list some of them,

some of them on. tbe slide; tbe failure to
articulatea market, the lack of validity, as

expressedby Dr. Steckel, lack of reliability,
by Dr. Stec, the recall bias which came out in

my cross-examinationof both Dr. Mathiowetz and

Dr. -- and Mr. Trautman, the lack of

consistencywith regard to the languageof the

questionnaire,measuringonly willingness to

pay and ignoring tbe supply side, which with

Your Honor actually elicited that a few times

in. tbe questioningof Mr. Trautman, the fact
that it measuresan opinion and is not actual
opinion. And it fails to specifically
referencerespondents'nowledgeof distant
signal programming.

All of theseare very troublesomewith

regard to -- with regard to tbe Bortz survey.
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And -- however, one of the more critical flaws

in. tbe Bortz is that it does not articulate the

marketplace. Bortz still lives in this history
of just going out, interviewing respondents,

telling them what the program categoriesare,
and asking them to figure out a way to make

allocations.
Well, bow does that work in the

marketplace? It turns out that although tbe
'98-'99 and '04-'05 decisionspresumethat
Bortz is evidenceof marketplacevalue, on

cross-examinationwith Mr. Trautman and

Dr. Matbiowetz, it turns out Bortz

representativesdon't even understandthe

market that the respondentsare supposedto
contemplatewhen they're respondingto tbe

questions.
Now I'l give you an example. If we

go to slide 13, please.
So this is paragraph3 of the proposed

findings that Joint Sports Claimants submitted.

And this is the languagethey have. It says

tbe hypotheticalmarket should be tbe same

marketplacethat existedunder Section 111,

where retransmission.licensesare subject to
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1 the same conditions that Section 111 imposed on

2 the CSOs that availed themselvesof the
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license.
And then it says the CSO made royalty

payments for licensessubject to those

conditions, and it is those paymentsthat are

being allocated in this proceeding. And then

concludesthat if the relative value of a

program categorywas X percent, with such

conditions in place, and Y under a different
set of conditions, the relative market value,

and this percent said should be said X percent.
This position is confounding, at best.

What it does is it says it ignores the

long-establishedrelative market value standard

for allocating royalties, becauseclearly this
is not advocatingrelative marketplacevalue.

It presumes,wrongly so, that the

relative market value of a program categorycan

be determinedunder Section 111 regulatory
structure. And even. worse still, it presumes

that whatever some purportedvalue of a program

category is determinedunder the license should

be favored over somethingthat's determined

under the relative market value standard.
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So this is just flatly wrong. And

2 then there'sMr. Trautman'stestimony that also

3 demonstratedthat Bortz is not evidenceof

4 marketplacevalue. Mr. Trautman considered

5 that the Bortz survey is a demand-sidesurvey

6 and a willingness to pay survey.

The demandperspectiveonly survey

8 does not constitutea marketplacesurvey

9 without any evidenceof the supply side.
10 Mr. Trautman, who has testified in numerous

11 proceedings,testified that he did not even

12 have a concept of who the seller would be in a

13 hypotheticalmarketplace. On my

14 cross-examination,he was even confusedabout

15 the programmingmarket experiencerespondents

16 should be drawing on in making relative market

17 value allocations.
18 This slide is my exchangewith

19 Mr. Trautmanwhen he was on the stand. I asked

20 him: How are you ensuringthat the person,

21 meaning the respondent,has not been influenced

22 by the other types of programmingthat they are

23 carrying that are not on broadcastsignals?
24 His first responsewas: I think they should be

25 influencedby that. I think that their overall
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1 -- I think that their overall as a cable

2 operator, their overall packing decisionsand

3 decisionswith respectto cable networks and

4 all of that should factor into their
5 considerationof the relative value of the

6 types of programmingon thesedistant signals.
So to get some clarity, I askedhim

8 again. I inquired further: So then the

9 relative value allocations that you'e looking

10 at for them should be influencedby programming

11 that are not on broadcastsignals; is that what

12 you'e saying?

13 And if you recall, he had said they
14

16

17

18

19

20

21

22

23

should be influenced in responseto my first
question.

And his responsewas: No, it should

be informed by their knowledge about the value

of programming in the marketplacebroadly.
And then I askedagain: You want them

to draw from that experiencebut you don't want

them to be influencedby that experience? Is
that a fair summary of your testimony?

And he says: No, not a fair summary.

We want them to be influencedby that
25 experience.
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And the exchangegoes on.. Clearly,
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even Mr. Trautmanwas not really clear, not

just about what market but the understandingof

what the respondentsare respondingto, what

market they should be thinking about, whether

it's just a distant signal market or the broad

programmingexperienceat large, which would be

troublesomebecausemaking comparisonsbetween

making allocationswith respectto value of

programmingon distant broadcaststationsusing

broad programmingexperiencefor, say, ESPN or

TBS or some of the cable -- some of the other
cable networks is very misleadingbecauseit'
very different businessmodels.

And then there was Dr. Mathiowetz. I

askedher the same questions. Dr. Mathiowetz

was also inconsistentwith regard to what

marketplacethe respondentshad in. time -- had

in. their mind in respondingto the Bortz survey

questions. And I think for Question 2b, the

ranking question, she said that the -- she said
that the respondentshad a marketplace-- this
is -- Dr. Mathiowetz is the one that stamps

Bortz survey responsesvalid and reliable.
She said, that's the Question.2b, the
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1 respondentshad in mind a marketplacewhere the

2 Section 111 was still in effect. As to
3 Question3, the section -- the respondentshad

4 in mind the Section 111 is not in effect. As

5 to Question4, she thought the respondents

6 would have in mind that Section 111 was still
7 in effect. So there are two different
8 conclusionsfrom three different questionsin

9 the Bortz survey.

10 So the credit that the prior
11 decision-makershad been giving Bortz with

12 respectto the market that presumedthe Bortz

13 representedwas not deservedat all.
With regard to constructvalidity, I

15 know that Dr. -- Dr. Steckel gave an extensive
16 explanationof why it was very difficult for
17 respondentsto answer the questionsthat they

18 have been asked to do. If you go to the second.

19 one, the secondslide. Thank you.

20 And why Bortz survey lacks construct
21 validity. And the problem is what the

22 respondentshave been asked to do, one, it'
23 complex. Two, it's not what they do every day.

24 And what you'e looking at in this slide is a

25 CSO that has four different -- four different
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1 signals, carrying four different signals,
2 assumingthat the CSO -- each signal has about

3 ten, which actually on a regular stationyou

4 have severalmore programming. And the CSO has

5 been askedto -- to take the programming -- I

6 mean, the CSO has been asked to take the
7 programmingon each of the signals and then map

8 it into some other type of program category
9 that we'e using in this proceeding.

10 And the -- and they do it on average

11 in about ten - - I think it was ten minutes,

12 Nr. Trautman testified. It's a very complex

13 exerciseto do on the phone within such a short
14 period of time. And I think Dr. Steckel was

15 very articulateon this problem.

And then there was also Dr. Stec.
17 Dr. Stec performed two exercises. The first
18 one was looking at the responseof CSOs across

19 the board, Bortz respondentsacross four years,
20 and he determinedthat it was inconsistent.
21 And then he determinedthat those

22 responseswere inconsistentand ran. three
23 different statistics; the correlation
24 coefficient, the R squared, and the offer,
25 which -- which supportedhis conclusionthat
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the Bortz respondents'-responseswere

inconsistentacross tbe four years.
He also then took the CSOs that both

Horowitz and Bortz had in common and ran tbe

same tests and determinedthat comparing the

results for those -- of those CSOs, that tbe

results -- the resultswere, again,
8 inconsistent.

Quickly, with regard to the recall
10 bias, the 2010 survey, the Bortz survey was not
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completeduntil 2013. It took about -- it's a

14-month lag to when the year ended and when

tbe respondentswere being asked to respondto
questions.

Tbe 2011, a portion of it, about

25 percent, was done in 20 -- I'm sorry, the

2010 was not completeduntil 2012, and then the

2011 was not completeduntil 2013.

So those are tbe highlights of it.
With regard to -- I wanted to talk to you

really quickly about this argument about

Dr. Gray's reformulationof Dr. Crawford'

results. And what Dr. Gray did was, to the

extent there'san argument that exists that
CSOs make economic choicesunder tbe -- under
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the Section 111 license, you have to accept the

even if you don't agreewith how Dr. Gray

did it, the point is still critical.
And the point is that you can't -- the

statutoryminimum fees are going to be paid by

CSOs anyway. To the extent -- even though

Dr. Gray agreeswith the regressionanalysis
becauseit's basedon -- it's basedon

regulatorily prescribed.fees, if you are

looking to determinewhether or not you can.

glean anything from the conduct of a CSO, then

you look at the CSOs that actually paid what

they didn't have to pay, paid beyond the

minimum fee, and look at the mix of programming

that those CSOs carry.
16 That, to the extent that you agree

17
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that there'san argument, then it makes -- then

that's how it makes sense.
JUDGE STRICKLER: So don't you think,

though, that the decisions that are made even.

by those CSOs that have to pay the minimum fee

may still have to -- if we assumethey'ebeing

at all rational, that they'e ranking the

program types or the stations themselvesbased

upon whether or not they'l maximize some goal,
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whether it's subscribershipor viewership or

somethingelse, they'enot just picking them

out of a bat?

MR. OLANIRAN: Well, but they -- since

they have to pay the minimum fee anyway, it'
very difficult to discern. anything from that
conduct.

JUDGE STRICKLER: Well, it's like
it turns it like into a public good. I can go

to the park and I don't have to pay for the

park but I could pick among tbe parks I want to

go to. They are all free, but I would rank one

over tbe other. If I'm New York City, I can go

to Central Park and it's not going to cost me

anything; I could choose to go to Prospect

Park. I can go any place I want even. though

it's free, but I'm ranking them basedon my

preferences. Why aren't tbe CSOs doing that in.

the same way in selectingstationsbecausetbe

mere fact that they'enot paying for them

doesn'tmean that they don't have a rank value?

MR. OLANIRAN: But the distinguishing
factor, though, among tbe minimum fee CSOs and

the CSOs that are paying more than tbe minimum

fee is tbe fact that they are paying more than
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they have to pay.

JUDGE STRICKLER: Nell, you may get

more information becausethey have to pay, but

you'e not getting no information when they

were going to pay tbe minimum fee anyway,

becausethey still have to make a decision as

to which stations they want to transmit. So

there may still be information in terms of

ranking like you would for any -- if you'e
going to use any particular good, even if
you'e not paying for it, if it excludes

anothergood, you have to rank one versus the

other and you'e getting a senseof relative
value, aren't you'?

MR. OLANIRAN: I think you'e correct
on that point. However, again, we -- to tbe

extent you can glean anything from fees-based

regression,if there'san argument that while

you know, they're making economic choices,

if everyonepaid minimum fee, they are equally
situated. However if you study, it's striking
that tbe CSOs that pay more than tbe minimum

are tbe ones -- and if you look at tbe

programmingmix that they carry, it is a

striking difference from -- and I get your

Heritage Reporting Corporation
(202) 628-4888



4568

1 point.
JUDGE STRICKLER: Arid I understand

3 your point too. But here'sa problem that has

4 beenbotheringme about that. Maybe you can

5 help me out.

10

12

13

15

If you only have one DSE, so you have

a minimum fee, and you want to get the station
with the best mix that you think is optimal for
you, even though, you know, you were going to

pay anyway, so you'e still rational, so say

you think, well, somethingheavily weighted to

sports, for example, would be the best
station

MR. OLANIRAN: Or movies, by the way.

(Laughter.)
JUDGE STRICKLER: Well, if we quibble,

17 I'l get confused. So let's stick with sports.
18 So it's sports, and then say a station then has

19 a secondDSE and actually now has to pay extra
20 and makes a choice. So now we'l take movies,

21 okay?

22 So they say, well, now, you have

23 and I am following Dr. Gray's analysiswhere he

24 carvesout the minimum fees, now you see

25 top-loadedwith regard to movies and Program
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1 Suppliers'ategoryand other categoriesas

2 well, but they have -- but if you'e already

3 carvedout those stationsthat -- where it
4 would have been accountedfor in the minimum

5 fee, those were the most valuable ones because

6 some rational processwas assumed,maybe it
7 wasn't rational at all, maybe -- well, it may

8 be rational, but it may be legacy carriage, but

9 there'sa whole bunch of issuesthat come in.
10 But the question is if we only look at
11 the secondDSE, we'e eliminating all the

12 valuable information about ranking value even

13 when you -- it's like a public good; you'e
14 going to have to pay for it anyway.

So doesn'tthat make Dr. Gray's

16 minimum fee carveout -- doesn't that obscure

17 what the marketplacereally looks like?
MR. OLANIRAM: Well, to the extent you

19 deem it a marketplace. I think it's -- I think
20 it'
21 JUDGE STRICKLER: Well, relative
22 value.
23 MR. OLAMIRAM: Right.

JUDGE STRICKLER: It obscuresrelative
25 value becauseeven when you'e not -- even when
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you'e paying a mandatoryminimum fee, you'e
still going to rank -- if you assume

rationality, you'e still going to rank the

stationsbasedon those that provide you with

the best, the optimum program mix for purposes

of meeting some economic goal, retaining
subscribers,viewership, whatever the goal

happensto be. So if you ignore those and then

go to the - - to those that are only paying more

than the minimum fee, you'e leaving out a lot
of information that -- in terms of ranking

value, aren't you?

MR. OLMIRAN: I think that's a fair
point. But it is striking the difference
betweenwhen you -- when you correct, when you

correct Dr. Crawford's and only look at systems

that actually -- that made choices to pay more

than. what's -- what they'e required to pay.

And I accept as a fair point the fact
that you may lose -- you may lose the ranking

order, the order of importance, the order of

value by the higher -- the rationale that
constitutesa basis for -- for carriage.

JUDGE STRICKLER: And your point may

be, and correct me if I'm mischaracterizingit,
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1 that you get better information if you'e
2 looking beyond the first DSE and the minimum

3 fee becauseyou have to pay in order to

4 transmit additional stations, so that'sbetter
5 information becauseyou have to pay for the

6 privilege of doing so; whereasmerely ranking

7 them when you were going to pay otherwise,

8 maybe you are getting weaker information with

9 regard to preference?
10 MR. OLANIRAN: That's correct. And

11 it's not just better -- it's not just better
12 inf ormation. The CSOs are actually coming out

13 of their pocket to pay, to acquire another

14 signal. But if you look at the total mix of

15 programmingthat they'ecarrying, this is
16 actually where I think the answer residesin
17 that both in the caseof Dr. 1srael and in the

18 caseof Dr. Crawford, the large -- the vast
19 majority of the programmingmix favors

20 actually favors almost all of the -- all of the

21 other Claimants with the exceptionof JSC, I

22 think in both cases. When it was reformulated,

23 they get 4 percent in one and anotherone gets
24 zero percent.
25 So I don't know if you have any other
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1 questionsabout that, but I think
JUDGE STRICKLER: No.

MR. OLMIRM': -- I'm being told that
4 my time is up.

JUDGE BURNETT: Yes, it is.
MR. OLANIRAN: If I could just have

7 two more minutes just to wrap up if that'
8 okay.

JUDGE BARNETT: That will be your

10 rebuttal.
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MR. OLMTIRAN: The parties are

actually prohibiting me

JUDGE BURNETT: Okay.

MR. OLANIRAN: -- from a rebuttal.
They'e banning me from having a rebuttal.

And so let me concludewith the

following. I will continue to say this:
Television was createdso that people could

watch televisedprograms. Television would be

dead today if no one had any -- if no one had

interest in watching.

Viewing is paramountevidenceof what

attractsand retains subscribers. There isn'
a single party in here whose clients don't care

about whether or not their content is being
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consumedby an audience. That remains the case

whether the audienceis local, distant, regular
cable network. It doesn.'tmatter.

As the 1990-'92 CARP stated, it is
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disingenuousto say the cable system is
interestedonly in attractingsubscribersbut

totally unconcernedwith whether or not the

subscriber, in fact, watchesprogramming.

And I do understandthat they gave

some weight to Bortz in that proceeding,but

they accordedProgramSuppliers quite a few

points above the -- their Bortz share in that
proceedingalso.

So when you -- when you took viewing

evidence, when you gave viewing evidencea

fresh look in the 2000-2003 distribution
proceeding,you said that viewership is the

initial and predominantheuristic that a

hypothetical CSO would consider in determining

whether to require a bundle of programs for
distant retransmissionsubject to marginal

adjustmentsneededto maximize viewership.

And the D.C. Circuit agreedwith you.

In fact, your view of viewing, no pun intended,

was the predominantview of the CRT and the
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1 CARP for 1978, 1979, 1983, 1989, and 1990 to
'92. So any formulation of the value of

3 programmingthat ignores the audiencethat
4 consumessuch programswill be incomplete.

ProgramSuppliersbelieve viewing is
6 the most direct and most persuasiveevidenceof

7 the relative market value of distant signal
8 programming. We think it's clear that
9 fees-basedregressionsare fundamentallyflawed

10 as they relied on fees paid by the CSOs under

11 the regulatoryscheme. Bortz surveys are
12 fraught with issues including failure to
13 articulatea marketplace.

However, in the unlikely event that
15 the Judgeschoose to accordweight to a survey

16 of CSOs, we believe also that they should -- we

17 believe they should allow the Horowitz survey

18 presentedby ProgramSuppliers.
19

20

21

22

The record in this proceedingsupports

the basic form royalty allocation of Program

Supplierswithin the ratings identified in the

fourth column of the table that's on the

23 screen.
For 2000-2010, it's 44.2 to 50.9,

25 which is the range of the Horowitz survey and
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Dr. Gray's regressionresults. For 2011, 39.79

to 49.92. For 2012, 36.17 and 37.13. And for
2013, for 36.05 to 45.09.

Once the Judgesdeterminethat the

10

20

21

22

23

25

basic fund award, determinethe basic fund

awards, they should also determine that the

3.75 Fund awards by adjusting the basic fund

awards in a manner that accountsfor PTV's

non-participationin the 3.75 Fund.

Further, in light of the Music

Claimants'eceiptof final distribution from

the Syndex Fund, ProgramSuppliers are the only

other Claimant group participating in the

Syndex Fund, and thereforeshould be entitled
to 100 percentof the remaining Syndex. Fund.

And thank you for accommodatingme for
a. couple more minutes. That's all 1 have.

JUDGE BARNETT: Thank you,

Mr. Olaniran.
Now for rebuttal? Are you going in

reverseorder? That would be -- Mr. MacLean,

do you have any rebuttal?
MR. MacLEAN: With your permission,

Your Honor. And I know I'm alreadyover my

time. I could just take just a minute to
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1 addressa point towards the end.

JUDGE BARNETT: One minute.

REBUTTAL ARGUMENT ON BEHALF OF

SETTLING DEVOTIONAL CLAIMANTS

MR. MacLEAN: Thank you, Your Honor.

6 I want to take one quick minute to addressa

7 question from Judge Strickler regarding
8 Dr. Gray's dropping of the minimum fee systems.

And I understandyour point, Judge

10 Strickler, if you carve out -- if you assume

11 that the minimum fee systemsare choosing first
12 the programming they value most, then cutting
13 those systemsout might remove certain
14 information. However, the effect that would

15 have on the regressionis actually the opposite
16 of what you hypothesized. Becauseit's the

17 minimum fee systemsthat pay the least, they
18 would, by your hypothesis,be retransmitting
19 the highest number of minutes of programmingby

20 proportion in terms of what they value. It
21 would be the later systemsthat they add on

22 that would actually be positively associated
23 with fees paid.
24 I also want to point out with respect
25 to Dr. Gray dropping the minimum fee systems,
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10
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13

14

15

16

17

19

20

21

22

23

24

25

Dr. Crawford effectively does somethingvery

similar. His regressionusing fixed effects
effectively drops out all systemsthat have

only a single subscribergroup. That's about

half of all systems in the universe. And

those, of course, are systematicallydifferent
than other systemsbecausethey'e the ones

that are least likely to be -- to be in

partially local, partially distant areas.
JUDGE STRICKLER: He droppedout

44 percent of the systemsand 22 percent of the

subscribergroups or somethingalong those

lines, right?
MR. MacLEAN: Your Honor, it'

somethingcloser to betweenabout 49 and

51 percent of the systemsand approximately

15 percentof the observations,which would be

which would be the number of subscriber
groups. My point is that theseare

systematicallydifferent than the systemsthat
have multiple subscribergroups. Thank you.

JUDGE BARNETT: Thank you.

No one answeredmy question. Are you

going in reverseorder? So that means

Canadians?
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MR. SATTERFIELD: In which case, we

have nothing.
JUDGE BARNETT: Okay, thank you.

How about Public Television?

Mr. Dove, ten minutes.

REBUTTAL ARGUMENT OF

PUBLIC TELEVISION CLAIMANTS

MR. DOVE: Thank you, Your Honor, Your

10

Honors. Just a few points on the regression
criticisms.

First, it's important to rememberthat
12 every time Mr. MacLean was talking about the

13 word "systems," he was only talking about

14 Dr. Israel's regression. Dr. Crawford, as you

15 know, only looked at -- or looked at subscriber
16 group level variation, which was a new

17 innovation that Dr. George testified made his
18

19

20

21

22

25

regressioneven more useful and preciseand

addresseda number of the issuesraisedby

prior panels.
The questionMr. MacLean put up on the

screenshows a fundamentalmisunderstanding,if
I understandthe questioncorrectly, of the
regressionanalysis. He asked: Why would a

lower fee-payingsystemor subscribergroup
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choosesto retransmitmore minutes of

programmingthat it does not value?

No one is saying -- as I understand

it, no one is saying that the systemsdo not

value the programmingthey'e carrying more of.

They do value it. But the systemsand

subscribergroups that are willing and able to

pay more have a different relative valuation,
and tbe regressionsattempt to calculate
averagerelative valuations across the entire
country.

On tbe minimum fee issue, I just urge

you to look at page 1424 of the transcript.
This is part of Dr. Crawford's testimony.
Dr. Gray simply did tbe calculationswrong.

And when Dr. Crawford correctedthose

calculations,be got basically tbe same results
as in bis own. analyses.

With regard to the various other
criticisms, Your Honor, that have been made of

the regressionanalyses,we would just ask that
you -- would refer you to our proposed

findings, pages 12 to 18 of our proposed

findings and pages 7 to 11 of our response

findings and to tbe record itself.
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1 Dr. Crawford and the other experts certainly do

2 a much better job of explaining all this than I

10

12

13

14

18

19

20

21

22

23

25

could ever do.

Just a couple other rebuttal points on

other issues. Public Television is asking for
significantly increasedshare from 2004-'05,

and one could reasonablyask, well, you know,

other than the quantitativestudies, what

evidence is there in the record supportingsuch

a large increase?
And we would submit, Your Honors, that

there's lots of evidence. And we -- as we said
in our opening, the best of the best has gotten
better. Public Television had record ratings
in. 2010 to '13. Multi-casting allowed for new

niche channelsof Public Television programming

that CSOs valued and decided to carry
distantly. Public Television came more

distinctive as its look-alike channelsmoved

towards reality programmingand away from the

type of programming that Public Television
carried. Public Television had the best
programming in at least six very important

niches of programming in 2010 to '13 and

constitutedthe largest volume of compensable
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1 minutes of any category.
So we submit it's -- it's ridiculous,

really, on its face that the Bortz survey

estimatedthat Public Television'svalue was

approximatelythe same as the Devotionals,

which constituteonly one niche, which as

Dr. Gray testified is much less viewed than

Public Television or any other categoryof

9 programming.

10 JUDGE STRICKLER: Counsel, a moment

11 ago as you were going through your litany of

12 reasonswhy there should be an increasein the

13 share that goes towards Public Television, one

14 of the items that you mentionedwere record

15 ratings. So are you saying that we should rely
16 on ratings as some measureof value in this
17 proceeding?

MR. DOVE: I think it's helpful. What

19 I'm trying to do with this is just sort of

20 corroborate,you know, we'e asking you to rely
21 on the quantitativestudies. Obviously,

22 Dr. Crawford's regressionis what we'e asking

23 you to rely on. But, you know, if one were to
24 ask, well, does that make sensecomparedto
25 what happenedlast time around, why has Public
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Television. increased,what's the -- what'

happeningbehind the scenesto -- to -- that'
reflected in Dr. Crawford's regression,that'
what I'm trying to do.

And so in that context, I think
looking at ratings is -- would be helpful.

JUDGE STRICKLER: Some sort of a

reality check?

MR. DOVE: A reality check, I like
10

12

13

15

16

17

18

19

20

21

22

23

that term. I'm sure it will be used again here

in a moment, but I think that would work in
this context, yes, Your Honor.

JUDGE STRICKLER: Thank you.

MR. DOVE: Other -- you know, a couple

other reasons. Other types of distant signal
carriagedecreasedwhile Public Television.'s
increased. And then, as we'e talked about,

the amount of compensableprogrammingon WGNA

fell by half. And that's a lot of

retransmissionsthat should no longer be

receiving royalties. And that would be

reflected in Public Television's increased
share.

Another point that the Joint Sports

25 Claimants have noted in their papers, and they
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1 may do so here again in a minute, is that in

10

12

13

14

15

2004-'05, Public Television supportedthe use

of the Bortz survey as adjustedby Mr.

McLaughlin to determine its shareeven though,

you know, many of the same allegedproblems

with the Bortz survey may have existed then.

So the questioncould be, one could

ask, well, is there anything really different
this time around? And we would -- we would

submit that, yes, and as we said earlier this
morning, lots of differences. You know, they
fall into two categories. One is Bortz got

worse, and then the other methods and data got

a lot better.
JUDGE STRICKLER: Counsel becamemore

16 inquisitive?

18

(Laughter.)

MR. DOVE: And counsel becamemore

19 inquisitive. And we got some new associates
20 who becameeven more inquisitive.
21 So I won't go through those again,

22 but, you know, we believe that the Bortz survey

23 has gotten worse in a variety of ways that are

24 reflected in our papersand that Dr. Crawford'

25 regressionhas gotten, you know, remarkably
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1 better.
Finally, I guess in closing, Your

3 Honor, as you may have heard, this year is the

4 50th anniversaryof Mr. Rogers'eighborhoodon

5 Public Television. The first broadcastwas on

6 February19th, 1968. And in honor of that
7 event, I thought I'd look to see if Mr. Rogers

8 himself had ever said anything that would help

9 Your Honors in your decision-makinghere. As

10 it turns out, Mr. Rogers had an entirely
11 different view, take, on what value means than

12 anything that we'e heard in theseproceedings.

13 He told us that "it's not so much what

14 we have in this life that matters, it's what we

15 do with what we have." So regardlessof our

16 award in theseproceedings,the Public

17 Television Claimants are going to continue to
18 offer the best of the best programming for
19 children and adults in history, drama, science,
20 and the arts. We'e going to do the best we

21 can with what we have.

22 Arid to that end, we respectfully
23 requestthat the Judgesaward Public Television

24 the following sharesof the basic fund in
25 accordancewith Dr. Crawford's initial
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1 analysis: 17.73 percent for 2010,

2 23.17 percent for 2011, 22.3 percent for 2012,

3 and 23.49 percent for 2013.

Thank you for your time, Your Honors,

5 and for your courtesiesin hearingour case.

6 Thank you.

10

JUDGE BARNETT: Thank you, Mr. Dove.

Mr. Stewart? You reserved15 minutes.

MR. STEWART: Thank you.

JUDGE BARNETT: But I think you

12

13

14

actually saved 16.

MR. STEWART: Yes. But I'm going to

try to use fewer than 16. I'm just going in
reverseorder.

15 Well, I just want to say that Mr.

16 Garrett and I and maybe others in the room have

17 the unique experienceof cross-examiningMr.

18 Rogers in one of theseproceedings. It was a

19 trip.
20

21

(Laughter.)

JUDGE BARNETT: I wish I had been

22 here.
23 MR. GARRETT: You just read my

24 response.
25 //
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REBUTTAL ARGUMENT OF

COMMERCIAL TELEVISION CLAIMANTS

MR. STEWART: I want to talk first
4 about a few things Mr. Olaniran said.

First, he made this plea at the end

6 about how everybodyknows that cable television
7 is about viewing programming, programming

8 that's to be consumed. But the problem is this
9 is anotherone of those examplesof misleading

10 shorthandsbecausethat does not justify the

11 unsubstantiatedleap to saying therefore the

20

21

22

23

25

relative value must be measuredby how much

viewing is done.

We heard from Ms. Burdick that in her

cable system, they look at the question.of

whether any household-- how many households

viewed any minute of programmingon various
channels. They ranked the3.1 channelsba.sedon

how many householdsviewed. once. They don.'t

look at the volume. It's not important.

And, in fact, this is -- there is
evidence in the record with regard to the

degreeof advertising. In Exhibit 2005, at
page 5, note 7, which is Dr. Crawford'

rebuttal, he presentsevidenceabout the fact
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that about 94 percentof cable operator
revenuesare for subscriberfees and the rest
is for advertising.

Mr. Olaniran

JUDGE STRICKLER: Just to clarify, he

was referring to all cable, not -- not just
well obviously, not distantly retransmitted.
There'sno new advertising.

MR. STEWART: Correct. Cable industry
in general, all of the cable networks on which

advertising is permitted.
Mr. Olaniran took a shot at Ceril

Shagrin and said she has been out of Nielsen

for 20 years. But, listen, she was

instrumental in creating and rolling out the
NPM's sample itself. She worked at Nielsen for
27 years, and for the past 20 years, she work

at Univision. and she was responsiblefor
overseeingNielsen. She was active in the

committee on researchexcellenceand the Media

Ratings Council. In 2009, she testified. before

Congressand was asked to overseea committee

to ensure that the rollout of a new technology

for Arbitron for measuringviewing or for
measuring-- actually, that one was radio
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ratings was accurate. So sbe is -- she knew

what she was talking about.

Next Mr. Olaniran referredyou to a

Court of Appeals case. This was tbe 1990 to

1992 case, one case, 146 F.3d. If you look

there, that was NAB arguing the following: The

CARP panel intended to give us a share that was

equal to tbe low end of our viewing, but they

failed to make -- to correct the categorization
errors that MPAA bad made, so our minimum

viewing fee should have been -- sorry
minimum viewing share should have been higher.

What tbe Court of Appeals said was

that's not right becausethe CARP rejected
viewing as the basis for making that award and

they quoted language, on page 932, in which

they referred to the fact that Program

Suppliers agreedthat viewing does not measure

value.
Mr. Olaniran talked about data issues

with respectto Dr. Gray and tried to minimize

the effect of those. But apart from that there
were substantialmethodologicalerrors made by

Dr. Gray, and Dr. Bennett describedthem in.

some detail and showed how they resulted in
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actual biasedresults in favor of -- that
favored ProgramSuppliers.

Tbe last thing that Mr. Olaniran

mentionedwas about how Dr. Gray reformulated.

Dr. Crawford's regressionto eliminate tbe

minimum fee systems. Well, he did more than

reformulate it. He made an entirely new

regressionthat didn't have fixed effects, that
didn't use subscribergroups, and bis results,
which Dr. Gray said are similar, corroborate

his viewing shares,are simply nonsense.

Now, going back to Mr. MacLean,

Mr. MacLean continued in bis closing argument

to spin thesehypothesesabout wby the Crawford

regressionmight not actually be measuringwhat

it says it measures. And I want -- insteadof

respondingto each of them, I want to just
refer tbe Judgesto our responseat paragraphs

18 to 26 becausewe took them, each of these
sort of hypotheses,one at a time and explained

with record cites why they'enot correct.
But one of the -- you know, he showed

this chart of the X and talked about his
hypothesisthat low fee systems -- and he also

showed this religiosity map, which he was
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10

12

13

suggestingthat the regression.tells you

somethingabout systems,not programming.

But this is -- this is tbe reasonwhy

Dr. Israel said you can't make bivariate
conclusions in. a multi-variate context. That '

what that means is that tbe -- tbe

regressionsthemselveshad controls. So, in

effect, what tbe regressionaskedwas what is
tbe relative value of Devotional and all tbe

other program categoriesamong subscriber
subgroupsthat are all in tbe same state, that
are all in the same -- in similar situations in
terms of size, in terms of local broadcast

signals, in. terms of location, becauseof the

fixed effects?
16 So -- so there is -- so turning that
17

18

19

20

regressioninto this simple, simplistic
statementthat what this is measuringis
somethingthat has to do with geographic

location or types of markets is simply not

21 correct.
22 Mr. MacLean. also showedyou that
23 6 percentnumber for CTV that came out of

24 Dr. Erdem's first manipulation. Dr. Erdem

25 disclaimedtbe rest of his manipulationsafter
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being -- after it was pointed out that his
tbe variable he added to tbe numbers 2 through

6 was incorrect.
But even in that one, first of all,

10

12

15

16

17

18

19

20

21

the case zero, which is on that same slide that
Mr. MacLean showed, doesn'teven match the

Crawford regression. Dr. Erdem was doing

somethingelse but what he did in bis -- his
next case that showed the 6 percentwas to
replicate tbe royalty formula.

When you do that -- then be increased
his R squared, and when you do that, you

basically suck all of the variability into the

into tbe two very directly relatedvariables
that determine the royalties, and you make it
impossible to determinethe relative
contribution of the things we'e interestedin,
which are the -- which are tbe program

categories.
And Dr. Crawford did do a sensitivity

test. He looked at what -- be looked at the

22 criticism that was made in the prior proceeding

23 and be did a test to see whether there was

24 volatility across the years of bis study and he

25 found that he did not, and that was reported in
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his study and in his testimony.

Now, finally, I want to talk about

10

12

13

15

16

18

19
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PTV. And given all the love that Mr. Dove has

given to the Crawford regression,this may seem

a bit strange, but we are -- we'e guided. by

the language in the '04-'05 case that I'l have

in a moment.

It talks about -- and this is at page

57065 of the -- of 75 FederalRegister. The

Judges find that no single methodological

approach, even when ostensiblyadjustedto
temper acknowledgedshortcomings,persuasively
obviates the need for relying at least to some

small extent on other reasonablevaluation
approachesthat offer additional perspective
from a different methodologicalvantagepoint.

And we think that makes perfect sense.

And, in fact, the Bortz survey, which asks the

cable operatorsthemselvesor the buyers in
this marketplace, is likely to extract
information about other factors. You know, the

cable operatorsknow what extrinsic influences
there might be when. they -- when they provide

those value measures. And so from our

25 perspective,it makes perfect senseto use both
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1 of them in this context of deciding
JUDGE STRICKLER: By both of them, you

3 mean surveys and regressions?
MR. STEWART: I mean the Bortz survey

5 and the Crawford regression,yes.
JUDGE STRICKLER: The other

7 methodologicalapplicationsor approachesdon'

8 fall within that generalprinciple that you

9 just cited from the case?

10 MR. STEWART: Well, I have spoken to
11 the questionof viewing, and I don't think that
12 it should be given any weight. I think with

13 respectto the Horowitz survey, which is an

14 alternative, the problem with that is it's a

15 constantsum survey, which says among thesesix
16 categories,or however many categoriesare in. a

17 particular case, how do you allocate
18 100 percent. And for our category, they didn'

19 provide any details. They didn't provide any

20 examples, which means that all of the -- all of

21 the valuationsand the percentagesare skewed

22 in. some way that we don't know. So we don'

23 think the Horowitz survey is usableeither.
JUDGE STRICKLER: So you don't think

25 Horowitz or Dr. Gray's viewing approachmeets
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1 the reasonablenessthreshold to trigger tbe

2 sectionof tbe '05 determinationthat you just
3 quoted?

MR. STEWART: Yes, that's what we

5 believe.
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And I guessone last point I'd like to

make is that Mr. Dove made a point of saying

that his proposedshares,unlike all the rest
of us, does not maximize his share, but I want

to say that, in fact, Dr. Crawford was quite
clear that the betterversion of bis regression
was his non-duplicationregression,what be

called bis final regression. And in that -- in.

that regression,tbe PTV share is somewhat

smaller.
They were clear that they were

recommendingthat he take Dr. Crawford'

initial regression,but tbe fact -- in fact,
tbe fact that duplicative network programming

bas no value bas been confirmed in tbe

testimony in this case, and we'e provided

specific record examples.

Do I have any more time?

JUDGE BARNETT: Three minutes.

MR. STEWART: Do you have any

Heritage Reporting Corporation
(202) 628— 4888



4595

1 questions?
JUDGE STRICKLER: You said you

cross-examinedMr. Rogers?

(Laughter.)

10

12

13

MR. STEWART: Well, so I followed

Garrett. And Bob made the mistake of saying my

son wanted to be here today but he couldn',
and then Mr. Rogers spent the next five or ten
minutes inquiring after the health of Bob's

son.

(Laughter.)

MR. GARRETT: He sent him a picture.
JUDGE BARNETT: So Mr. Rogers, I knew

14 becauseI grew up in the 50s outside
15 Pittsburgh, got his start on Commercial

16 Television. So he was there behalf of Public

17 Television, and I wanted to just say: So you

18

19

20

21

22

23

24

25

actually did this as well on Commercial

Television.
But I knew that if I just askedhim

that, he'd then would keep going. So I

followed that question immediatelywith a

questionabout how Josie Carey was. And Josie
Carey was his sidekick on the early version of

the show.
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So he spent the next five or ten

2 minutes telling me about how she was so sick

3 for a while, but then she moved to Arizona.

4 And I sat down. So that was that.
(Laughter.)

MR. STEWART: That's how it worked

7 out.

10

JUDGE STRICKLER: Thank you.

MR. STEWART: Thanks.

JUDGE BARNETT: Mr. Garrett?
I wish I had been here when Mr. Rogers

12 testified.
13 REBUTTAL ARGUMENT JOINT SPORTS CLAIMANTS

MR. GARRETT: I wish I had not been

15 here, Your Honor.

17

(Laughter.)

MR. GARRETT: It was a clear mistake

18 to have cross-examinedhim.

That's why PTV gets the ungodly large
20 shareof royalties that it now gets, Your

21 Honor.

22

23

25

I really thought that I heard

everything I was going to hear about the

hypotheticalmarketplaceduring the courseof

thesehearings,but it's an issue that kept
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coming up, appearsto be of interest to the

Judgesso I want to just talk a little bit
about that and respondto what it is that
Mr. Olaniran said.

He said that a hypothetical
marketplacewas one where you have the

broadcasteracting as the intermediarybetween

tbe copyright owners and the cable operators.
And we don't disagreewith that. But we also
don't think that that is somethingthat was

said for tbe first time in theseproceedingsor

in tbe Copyright Office report that he cited.
Now, this goes back to tbe 1998-'99

proceeding,where -- or tbe CARP, which

articulatedwhat this hypotheticalmarketplace

is. And it articulated in much tbe fashion

that we have spoken about it bere today. It
didn't get into tbe details about advertising
and whether that would be available, but the

basic framework. And tbe reason.it did that
was -- in fact, let me just read tbe concluding

sentence. It says the consequenceof a

hypotheticalmarketplacestructure that we

envisageis that the demand side -- it is tbe

demand side that would determinerelative
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1 values of each type of programming.

And that whole discussionwas sort of

3 generatedin part becauseof past criticisms
4 that the Bortz survey doesn'tmeasurethe

5 supply side, doesn'teven take the sellers'
perspectiveinto account. What they were

7 saying, no, it's really in this hypothetical
8 market, it's the demandside that's important.

And that'smissing from tbe

10 descriptionthat Mr. Olaniran gave. Xt's

11 missing from their descriptionof the
12 hypotheticalmarketplacein their proposed

13 findings. That was really the critical
14 significanceof articulatingwhat route -- what

15 the hypotheticalmarketplacewould look like.
16 But now a real key was figuring out what the

17 demandside is. The sellers'ideor supply
18 side was not as significant.

And I see up on his list of

20 criticisms, he still has that same criticism
21 that, well, it only measureswillingness to
22 buy; it doesn'treally measurethe supply side.
23 That has been litigated now for decades,but in

24 the '98-'99 proceeding, they articulatedthat
25 marketplace,they decided it was the demand
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